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There  have  been  more  antitrust  cases 
in  the  motion  picture  industry  than 
in  any  other.  The  field  is  thus  a  cru- 
cial one  for  determining  whether  our 
antitrust  laws,  when  applied,  have 
real  effects  in  promoting  market 
rivalry  closer  to  the  model  of  free 
competition. 

This  study  in  industrial  economics 
and  antitrust  law  succinctly  outlines 
the  history  of  the  industry  and  the 
peculiarities  of  the  services  it  pro- 
vides. The  author  describes  chang- 
ing marketing  methods;  tendencies 
to  vertical  integration  of  production, 
distribution,  and  exhibition;  means 
of  achieving  monopoly  power;  and 
balances  of  strength  in  the  different 
sectors  which  have  characterized  the 
economic  development  of  the  indus- 
try. He  explains  its  structure  and 
trade  practices  in  detail  for  the  pe- 
riod of  the  major  antitrust  cases  — 
1938-1946-relating  the  theater-ac- 
quisition policies  of  the  major  com- 
panies, and  the  beginnings  of  legal 
turmoil  over  such  distribution  prac- 
tices as  block-booking,  discrimina- 
tory clearances,  and  the  like. 

Earlier  studies  of  the  motion  pic- 
ture industry  and  its  monopoly  prob- 
lems failed  to  utilize  the  economic 
theory  of  price  discrimination  in  an- 
alyzing the  complex  geographical 
and  temporal  pattern  of  motion  pic- 
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Preface 


This  study  is  an  attempt  to  analyze  and  evaluate  the  impact 
of  antitrust  actions  on  the  structure,  behavior,  and  performance  of 
an  industry.  Another  purpose  is  to  examine  the  development  of 
antitrust  law  within  an  industry  and  the  effect  of  government 
prosecutions  as  an  impetus  to  private  treble-damage  actions.  In 
part  it  follows  the  model  of  William  H.  Nicholls'  Price  Policies 
in  the  Cigarette  Industry  and  Carl  Kaysen's  United  States  v. 
United  Shoe  Machinery  Corporation.  The  nature  and  history  of 
the  motion  picture  industry,  however,  make  much  of  this  study 
unique  in  form.  The  fact  that  it  is  a  service  industry  with  con- 
stantly changing  product  creates  somewhat  different  problems  of 
economic  analysis.  The  nature  of  the  product  and  markets  makes 
some  pattern  of  price  discrimination  a  marketing  necessity.  For 
this  reason  much  of  the  economic  analysis  must  center  on  weigh- 
ing possible  alternative  results  of  different  public  policies  toward 
price  discrimination.  The  large  number  of  antitrust  actions  in 
the  industry  during  its  sixty  years  gives  this  study  more  of  a  legal 
emphasis  than  do  studies  of  other  industries. 

Previous  studies  of  the  motion  picture  industry  are  Howard 
T.  Lewis'  The  Motion  Picture  Industry  (New  York:  Van  Nos- 
trand,  1933),  Mae  D.  Huettig's  Economic  Control  of  the  Motion 
Picture  Industry  (Philadelphia:  University  of  Pennsylvania, 
1944),  and  T.N.E.C.  Monograph  No.  43,  The  Motion  Picture 
Industry — A  Pattern  of  Control  (Washington,  1941).  There  are 
two  main  reasons  for  adding  the  present  study  to  what  seems  to 
be  an  already  adequate  supply.  First,  all  three  of  these  studies 
contain  incomplete  economic  analysis  of  the  motion  picture  mar- 
keting problem.  All  of  them  present  data  on  market  shares  and 
trade  practices.  None  of  them  recognizes  the  marketing  pattern 
as  one  of  price  discrimination,  and  hence  none  of  them  uses  the 
economic  model  of  price  discrimination  to  describe  the  inter- 
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related  elements  of  run,  clearance,  zoning,  and  admission  price. 
These  earlier  studies  thus  lacked  an  over-all  framework  within 
which  to  judge  the  marketing  pattern  and  to  devise  useful  public 
policy.  The  present  study  attempts  to  fill  this  gap. 

The  second  and  more  important  reason  for  this  new  study  is 
to  report  critically  on  the  impact  on  industry  structure,  behavior, 
and  performance  of  the  antitrust  actions  of  the  last  fifteen  years. 
Most  significant  of  these  was  the  government  action  against  the 
eight  largest  firms  in  the  industry,  United  States  v.  Paramount 
Pictures,  334  U.S.  131  (1948).  The  decrees  of  divorcement  and 
divestiture  and  the  injunctions  of  this  case  have  been  described 
by  Walter  Adams  as  the  greatest  economic  victory  ever  won  by 
the  Department  of  Justice.1  None  of  the  voluminous  court  records 
and  exhibits  in  this  case  and  other  leading  motion  picture  anti- 
trust cases  in  the  last  twenty  years  was  available  to  the  authors 
of  earlier  studies.  Evidence  from  these  cases  has  been  culled  and 
assembled  for  this  study.  An  effort  is  made  herein  to  measure 
the  effect  of  these  decrees  on  the  structure  of  and  behavior  in  the 
motion  picture  markets  with  particular  emphasis  on  the  effects 
of  the  decrees  on  entry  of  new  firms.  Analysis  of  the  impact  on 
performance  centers  on  changes  in  relative  incomes  and  profit 
rates  of  the  firms.  Special  emphasis  is  put  on  the  changing  patterns 
of  price  discrimination  on  the  exhibition  level  and  their  effect 
on  both  exhibitors  and  distributors. 

Chapter  i,  in  describing  the  special  demand  conditions  of  this 
industry,  sets  the  pattern  of  market  uncertainty  in  which  motion 
pictures  are  marketed.  Chapter  ii  summarizes  the  history  of  the 
industry  with  emphasis  on  the  numerous  early  antitrust  cases 
that  punctuated  its  spectacular  growth.  Chapters  iii  and  iv  de- 
scribe in  detail  the  market  structure  and  the  trade  practices  at 
the  time  of  prosecution.  The  latter  chapter  includes  a  detailed 
analysis  of  the  pattern  of  price  discrimination.  These  two  chap- 
ters contain  a  mass  of  data  extracted  from  the  record  and  exhibits 
in  the  Paramount  case,  data  which  prove  many  industry  facts 
about  which  earlier  students  could  merely  speculate.  Chapter  v 
centers  on  the  legal  problem  of  circuit  buying  power  and  the 
leading  antitrust  cases  attacking  this  focus  of  market  control. 
Here  is  illustrated  the  complex,  extended,  and  sometimes  fum- 
bling efforts  of  society  to  correct  economic  aberrations  by  legal 
process.  Chapter  vi  draws  data  from  the  subsequent  hearings  on 

1  Walter  Adams,  "Dissolution,  Divorcement,  Divestiture:  The  Pyrrhic  Victories 
of  Antitrust,"  27  Indiana  Law  Journal  1,  5  n   (1951). 
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remand  of  the  Paramount  case,  from  S.E.C.  Reports,  trade  jour- 
nals, and  other  sources  to  show  the  impact  of  the  antitrust  decrees 
on  structure  and  performance  in  the  industry.  Chapter  vii  is  a 
case  study  of  the  Chicago  motion  picture  market.  Here  a  detailed 
account  is  given  of  the  impact  of  antitrust  decrees  on  local  market 
control,  marketing  patterns,  prices,  and  revenues  of  exhibitors 
and  distributors.  Chapter  viii  is  concerned  with  the  legal  impact 
of  the  major  cases.  It  traces  the  changing  law  in  motion  picture 
antitrust  cases  during  the  last  twenty  years  with  emphasis  on  the 
private  treble-damage  suits  that  grew  out  of  the  evidence  in  the 
Paramount  case.  Chapter  ix  concludes  with  an  evaluation  of  the 
effectiveness  of  the  Paramount  decrees  and  of  the  other  major 
legal  actions.  A  critical  judgment  is  offered  as  to  what  extent 
the  correct  remedies  were  applied  and  to  what  extent  they  oper- 
ated to  restore  freer  markets  and  price  and  product  rivalry  to 
the  industry. 
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The  Product  and  Its  Demand 


A  study  of  government  antitrust  action  in  the  motion  picture  in- 
dustry must  begin  with  a  description  of  the  industry's  product  and 
the  demand  for  it.  The  final  product  is  not  homogeneous,  but  is 
constantly  changing,  and  market  uncertainty  is  greater  than  in 
most  industries.  Consumer  reaction  to  any  particular  film  is  un- 
predictable. The  search  for  security — for  protection  against  mar- 
ket uncertainty — gave  the  greatest  impetus  to  combination  and 
concerted  market  control  in  the  industry.  Major  producers  pur- 
chased leading  theaters  in  order  to  be  assured  that  their  pictures 
would  be  exhibited  in  them — a  necessity  if  they  were  to  earn 
revenues  adequate  even  to  cover  the  production  costs  of  first-class 
films.  Some  large  theater  chains,  in  order  to  be  assured  of  ade- 
quate supplies  of  films,  acquired  production  companies.  From 
these  initial  vertical  combinations,  it  was  only  a  short  step  to 
nation-wide  horizontal  combines  that  could  exclude  the  pictures 
of  independent  producers  from  large  theaters,  and,  by  withhold- 
ing their  own  pictures  from  independent  exhibitors,  force  them  to 
sell  out  to  major  theater  circuits.  Monopoly  and  combination  in 
the  motion  picture  industry  can  thus  be  said  to  rest  on  the  founda- 
tion of  market  uncertainty  described  in  this  chapter. 

The  Product 

In  the  retail  market  the  exhibitor  sells  a  service:  the  right  of  cus- 
tomers to  view  images  on  a  screen  in  his  theater.  As  in  many  of 
the  service  industries,  marked  product  differentiation  is  the  rule 
rather  than  the  exception.  But  the  retailer  of  motion  pictures 
offers  a  distinctly  different  product  every  week  or  every  half-week. 
The  story,  the  actors,  and  the  technique  in  each  picture  have  some 
unique  qualities  which  will  affect  the  number  of  admissions  sold. 

M 
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Furthermore,  every  motion  picture  theater  has  its  own  special 
qualities.  The  neighborhood  theater  has  the  advantage  of  prox- 
imity to  its  patrons,  so  that  the  cost  of  attending,  including  trans- 
portation paid  for  by  the  patron,  may  be  less.  The  large  down- 
town theater  may  have  more  seats,  better  projection  or  sound 
equipment,  or  a  more  attractive  lobby.  These  and  other  intangible 
qualities  of  film  and  theater  form  the  pattern  of  product  differ- 
entiation in  the  industry. 

The  distributors  are  the  wholesalers  in  the  motion  picture  in- 
dustry. They  sell  the  exhibitor  the  right  to  use  a  positive  print  of 
a  film  for  a  fixed  period  of  time,  ranging  from  one  or  two  days 
to  a  number  of  weeks.  The  distributors'  product  differentiation  is 
centered  almost  entirely  in  the  film;  there  is  little  difference  in 
the  other  services,  such  as  transportation  of  film  and  credit  terms, 
offered  by  all  distributors. 

Manufacturing,  in  the  industry,  is  called  production.  The  pro- 
ducer assembles  a  studio,  story,  actors,  and  technicians,  and  after 
making  a  film,  will  license  the  negative  or  a  number  of  positive 
prints  to  a  distributor,  or  market  it  through  his  own  integrated 
distribution  department.  The  copyright  on  the  film,  the  greatest 
single  source  of  monopoly  power  in  the  industry,  enables  the 
producer  to  prevent  unlicensed  duplications  of  his  prints  and  to 
control  their  distribution.  It  was  the  illegal  extension  of  the  mo- 
nopoly power  given  by  film  copyright — its  use  for  the  purpose  of 
controlling  admission  prices  and  the  marketing  of  other  films — 
that  facilitated  the  creation  of  the  industry-wide  combinations 
which  are  treated  in  the  subsequent  chapters. 

Nature  of  Demand 

The  demand  for  any  motion  picture  is  ephemeral;  the  great 
majority  do  not  have  a  lasting  public  appeal,  even  though  many 
of  them  are  based  on  plays  or  novels  that  are  classics.  Perish- 
ability is  thus  the  most  important  element  to  be  considered  in 
marketing  pictures.  The  volume  of  production  and  program  poli- 
cies of  exhibitors  are  geared  to  this.1  Few  theaters  play  a  film 
for  more  than  a  week;  extremely  profitable  first  runs  are  almost 
the  only  exception. 

A  few  films  become  classics — Gone  With  the  Wind  and  Snow 
White  are  leading  examples — and  continue  to  earn  money  by 

1  In  Chicago,  for  example,  a  feature  film  will  have  run  the  gamut  of  the  city's 
more  than  200  theaters  within  a  three-month  period.  See  detailed  analysis  of  the 
Chicago  market  in  chap.  vii. 
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being  reissued  every  few  years,  to  make  the  round  of  the  theaters. 
In  the  postwar  inflationary  period,  a  few  films  have  earned  more 
on  reissue  than  they  did  on  original  release.2  A  few  films  that  were 
top  successes  in  black  and  white  have  been  made  the  basis  of  new 
productions  in  color,  although  a  film  industry  rule  of  thumb  is 
that  no  remake  of  a  story  will  be  made  until  fifteen  years  after  the 
release  of  the  original  film,  to  prevent  diversion  of  possible  earn- 
ings from  reissue  of  the  original.3 

The  unique  nature  of  each  film,  combined  with  the  very  short 
earning  life  of  most,  means  that  success  or  failure  is  determined 
by  the  end  of  the  major  first-run  showings,  all  of  which  take  place 
in  the  first  four  to  six  weeks  of  exhibition.  With  the  average  cost 
of  producing  a  first-quality  film  ranging  from  $1  million  to  $3 
million  in  the  postwar  period,  great  uncertainties  are  undertaken 
with  the  decision  to  produce  any  given  film.  Since  the  content  of 
each  film  is  distinctly  its  own,  prediction  of  demand  is  almost 
impossible.  Professor  Lewis,  in  reviewing  the  method  of  picture 
planning  and  its  analogies  to  the  methods  of  the  book  industry, 
points  out  that  "experiment,  reliance  on  hunches,  or  blind  guess 
seems  to  be  the  usual  practice."  4 

The  only  method  of  market  testing  that  approaches  scientific 
survey  is  the  sneak  preview  of  an  individual  film.  However,  the 
sneak  preview  is  possible  only  after  the  picture  has  been  com- 
pleted and  the  fixed  costs  have  been  invested  in  its  production.  At 
the  preview  the  audience  is  questioned  about  its  reactions.  The 
producers  then  may  delete  parts  of  the  film  or  make  small  addi- 
tions to  it.  Even  if  the  opinions  obtained  on  such  surveys  were 
representative  of  those  of  the  general  movie  public — and  usually 
the  sample  is  too  small  to  be  reliable — sneak  previews  can  result 
only  in  small  changes  in  a  finished  product.  They  offer  no  cure 
for  the  flop.5 

The  impossibility  of  predicting  film  success  before  beginning 
production  means  that  the  executive  must  base  his  market  esti- 
mates on  a  general  and  hence  not  particularly  reliable  knowledge 
of  the  characteristics  of  the  market — the  potential  audience.  The 

2  United  States  v.  Twentieth  Century-Fox  Film  Corp.,  137  F.  Supp.  78,  97-101 
(S.D.  Calif.,  1955).  A  film  as  successful  as  S?iow  White  may  enable  the  distributor 
to  charge  the  same  terms  on  reissue  as  for  current  new  films.  Variety,  May  3, 
1944,  p.  3. 

3  Variety,  December  21,  1955,  p.  3.  See  comment  on  effect  of  number  of  reissues 
on  the  possible  success  of  remaking  a  film.  Ibid.,  December  22,  1943,  p.  9. 

*  Lewis,  Motion  Picture  Industry   (New  York:  Van  Nostrand  Co.,  1933),  p.  83.  See 
Variety,  February  20,  1957,  p.  3. 
6  Variety,  January  2,  1957,  p.  7. 
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two  main  techniques  used  are  analyses  of  past  box-office  results  by 
type  of  film  and  general  surveys  that  seek  to  determine  the  stories 
patrons  would  like  to  see  filmed.  Fan  mail  is  not  considered  very 
reliable  since  it  is  usually  a  response  to  the  personality  of  the 
screen  actor  and  not  to  the  story  or  production  techniques.  The 
main  determinant  of  motion  picture  demand,  of  which  there  are 
some  rough  statistics,  is  the  structure  of  the  audience. 

Audience  Structure 

The  absolute  size  of  the  motion  picture  audience  can  only  be 
estimated.  Earlier  surveys  by  Audience  Research  Inc.  and  con- 
temporary ones  by  Sindlinger  and  Company  give  attendance  fig- 
ures that  are  close  to  those  shown  in  table  1.  The  accuracy  of  the 
attendance  figures  in  the  table  is  dependent  on  the  accuracy  of 
the  Bureau  of  the  Census  data  on  personal  expenditures  for  mo- 


TABLE  1 

Motion  Picture  Admissions,  Average  Admission  Prices, 

and  Estimated  Attendance 

(1935,  1939,  1941,  and  1945-1957) 


Motion  picture 

admissions 

Average 

Estimated 

Estimated 

including  taxes 

admission  price 

annual 

average  weekly 

(millions  of 

including  taxes 

attendance 

attendance 

Years 

dollars) 

(cents) 

(millions) 

(millions) 

1935 

556 

24.9 

2,233 

42.9 

1939 

659 

26.5 

2,487 

47.8 

1941 

809 

28.5 

2,839 

54.6 

1945 

1,450 

39.8 

3,643 

70.1 

1946 

1,692 

41.0 

4,127 

79.4 

1947 

1,594 

42.9 

3,716 

71.5 

1948 

1,503 

43.3 

3,471 

66.8 

1949 

1,445 

44.5 

3,247 

62.4 

1950 

1,367 

44.3 

3,086 

59.3 

1951 

1,299 

44.9 

2,893 

55.6 

1952 

1,233 

45.3 

2,722 

52.3 

1953 

1,172 

47.5 

2,467 

47.4 

1954 

1,210 

50.5 

2,396 

46.1 

1955 

1,217 

53.1 

2,292 

44.1 

1956 

1,225 

54.4 

2,252 

43.3 

1957 

1,116 

56.9 

1,961 

37.7 

Sources:  Box  office  receipts:  U.S.  Department  of  Commerce,  U.S.  Income  and 
Output,  1958,  p.  151,  and  National  Income  Supplement  to  the  Survey  of  Current  Business, 
1954,  pp.  206-208.  Admission  prices  derived  from  U.S.  Department  of  Commerce 
data  and  from  U.S.  Bureau  of  Labor  Statistics,  Admission  Price  Index.  Attendance  from 
box  office  receipts  divided  by  admission  prices. 
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tion  picture  admissions  and  the  Bureau  of  Labor  Statistics  Admis- 
sion Price  Index.  According  to  the  BLS  index  average  attendance 
reached  a  maximum  of  79.4  million  admissions  a  week  in  1946 
and  dropped  to  37.7  million  in  1957.6  Factors  causing  this  decline 
in  attendance  and  hence  in  theater  admission  receipts  are  analyzed 
below. 

A  key  characteristic  of  audience  structure  is  its  age  distribution. 
All  available  surveys  indicate  that  young  persons  attend  more 
frequently  than  older  persons.7  A  recent  one-month  survey  by  the 
Opinion  Research  Corporation  is  reproduced  in  table  2,  which 

TABLE  2 

Motion  Picture  Attendance  by  Age  Groups 
(June  13-July  15,  1957) 


Average  total 

Age  group 

admissions  per  week 

Per  cent  of 

Cumulative 

(years) 

(millions  of  persons) 

total  admissions 

percentage 

0-9 

8.5 

15.6 

10-14 

8.5 

15.6 

31.2 

15-19 

11.2 

20.7 

51.9 

20-29 

11.0 

20.3 

72.2 

30-39 

7.1 

13.1 

85.3 

40-49 

4.8 

8.8 

94.1 

50  and  over 

3.2 

5.9 

100.0 

Totals 

54.2 

100.0 

Source:  Variety,  January  22,  1958,  p.  10,  quoting  study  by  Opinion  Research  Cor- 
poration for  Motion  Picture  Association  of  America. 


indicates  that  52  per  cent  of  those  attending  motion  pictures  are 
less  than  20  years  old  and  72  per  cent  are  less  than  30.  Only  15 
per  cent  of  the  public  was  found  to  attend  motion  pictures  as 
often  as  once  a  week,  and  this  group  accounted  for  62  per  cent  of 
total  admissions.  Professor  Lazarsfeld  comments  on  the  composi- 
tion of  the  motion  picture  audience  as  follows: 

The  decline  of  frequent  movie  attendance  with  increasing  age  is  very 
sharp.  No  other  mass  medium  shows  a  comparable  trend.  This  is  probably 
due  to  a  variety  of  factors.  Movie-going  is  essentially  a  social  activity,  .  .  . 
and  young  people  are  more  likely  to  band  together  for  the  purpose  of  en- 

6  The  estimates  of  Sindlinger  and  Company  are  82.4  million  a  week  in  1946  and 
45.4  in  1955,  the  last  available  estimate.  Council  of  Motion  Picture  Organizations, 
Special  Report,  November,  1954,  p.  2;  1956  Hearings,  p.  74. 

7  Leo  A.  Handel,  Hollywood  Looks  at  Its  Audience  (Urbana:  University  of  Illi- 
nois Press,  1950),  pp.  102-104. 
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tertainment.  Then,  for  movies  one  has  to  leave  the  house,  which  probably 
becomes  more  distasteful  as  one  grows  older.  Finally,  radio  programs  and 
reading  material  offer  a  greater  variety  of  choices,  and  each  age  group  can 
select  from  these  media  items  that  interest  them.  The  supply  of  movies,  how- 
ever, is  much  smaller  and  the  variety  more  limited,  and  they  are  patterned  to 
the  tastes  of  younger  people.8 

Income,  education,  and  sex  differences,  unlike  age,  seem  to  have 
very  little  effect  upon  movie  attendance.  Lazarsfeld  found  only 
one  case  where  education  seemed  significant.9  Distance  from  the 
theater  was  a  measurable  determinant  for  farmers,  who  attended 
less  frequently  than  urban  dwellers. 

Screenplay  Types,  Stars,  and  Advertising 

The  demand  for  any  particular  picture  depends,  in  addition  to 
the  price,  on  the  story,  the  actors,  the  production  techniques,  and 
the  amount  of  advertising.  These  factors  are  interdependent.  A 
novel  and  entertaining  story,  although  extensively  advertised,  can 
be  a  box-office  failure  because  of  poor  acting.  Likewise,  in  spite  of 
superior  acting  in  a  well-advertised  movie,  a  trite  and  uninterest- 
ing story  will  often  result  in  a  box-office  failure. 

The  motion  picture  industry  attempts  to  combine  the  methods 
of  big  business  with  those  of  the  artist.  The  uniform  product  and 
statistical  quality  control  of  manufacturing  conflict  with  the 
uniqueness  of  the  artistic  product.  The  result  is  to  take  the  artistic 
initiative  away  from  the  screenwriter  and  to  repeat  fixed  story 
types  that  will  insure  continuous  box-office  success.  To  some  ex- 
tent this  has  proved  successful.  Low-cost  westerns,  following  rather 
rigid  formulas,  attract  sufficient  audience  to  warrant  their  produc- 
tion year  after  year.  Other  formulas  are  more  ephemeral.  For  ex- 
ample, war  films  declined  in  popularity  at  the  end  of  the  war.  For 
this  reason,  there  is  a  constant  search  for  new  screen-play  formulas. 
The  drunkard  pictures,  the  boxing  pictures,  and  narcotic-addict 
pictures  are  examples  of  these.10  Critics  of  formula  planning  of 
films  as  being  destructive  of  creativeness  in  writers  are  supported 
by  a  Gallup  survey.  Gallup  found  repeatedly  that  it  is  the  partic- 

8  P.  F.  Lazarsfeld,  "Audience  Research  in  the  Movie  Field,"  Annals,  Vol.  254,  Nov. 
1947,  p.  162.  See  concurring  analysis  by  Lawrence  Weingarten  in  Variety,  June  5, 
1957,  p.  2. 

9  In  a  study  of  women  in  "Central  City,"  Illinois,  who  were  more  than  45  years 
old,  31  per  cent  of  high  school  graduates  attended  at  least  once  a  week.  Only  11 
per  cent  of  nonhigh  school  graduates  attended  that  often.  Education  level  made  no 
significant  difference  in  attendance  of  those  less  than  45.  Lazarsfeld,  op.  cit.,  p.  162. 

10  See  comments  of  Hortense  Powdermaker,  Hollywood,  the  Dream  Factory 
(Boston:  Little,  Brown  &  Co.,  1951),  pp.  40-42. 
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ular  story  rather  than  the  story  type  that  determines  the  interest.11 
Supporting  this,  one  film  executive  attributed  part  of  the  post- 
war drop  in  attendance  to  an  unsuccessful  cycle  of  costly  western 
films.12  The  motion  picture  market,  like  commodity  markets, 
seems  to  have  over-speculation  in  any  product  that  shows  early 
success. 

Some  attempts  have  been  made  to  measure  preferences  for 
screen-play  formulas.  The  Champaign,  Illinois,  survey  of  869 
persons  determined  categories  of  preferences,  as  shown  in  table  3. 

TABLE  3 

Types  of  Films  Most  Liked  and  Disliked 


Type  liked 

Per  cent  of  those 
interviewed 

Type  disliked 

Per  cent  of  those 
interviewed 

Musical 
Comedy 
Serious  drama 
Western 

31.4 

19.0 

16.6 

7.0 

Western 
Musical 
Mystery 
Serious  drama 

31.9 
12.9 
12.4 
12.0 

Source:  Dallas  W.  Smythe,  "Portrait  of  a  First-Run  Audience,"  Quarterly  of  Film, 
Radio  and  Television,  Vol.  IX,  Summer,  1955,  p.  398. 

Other  surveys  recorded  by  Handel 13  show  marked  differences 
in  preferences  by  sex  and  by  income  classes.  These  differences 
alone  should  discourage  anyone  looking  for  success  formulas  in 
picture  planning.  They  point  up  the  need  for  continuous  product 
differentiation  in  films  and  for  novel  creative  ideas  that  are  more 
important  than  formulas. 

Fostering  public  preferences  for  particular  actors  and  actresses 
has  been  more  successful  in  reducing  uncertainty  than  story  for- 
mulas.14 A  basic  psychological  reason  underlies  this.  People  de- 
velop stronger  emotional  ties  to  persons  than  to  stories.  Foremost 
of  the  factors  is  the  conscious  self-identification  with  the  star.15 


u  Robert  Shaw,  "A  Package  Deal  in  Film  Opinion,"  Screen  Writer,  March,  1947, 
p.  35,  quoted  in  Handel,  op.  cit.,  p.  119. 

12  Variety,  August  16,  1950,  p.  3. 

"Handel,  op.  cit.,  pp.  118-127. 

"Established  stars  are  considered  so  significant  in  marketing  films  that  bankers 
will  not  lend  on  films  without  established  stars,  and  exhibitors  refuse  to  license 
such  films.  Variety,  February  5,  1947,  p.  9;  December  15,  1954,  p.  5;  January  5, 
1955,  p.  7. 

15  "It  is  quite  common  for  the  dreamer,  male  or  female,  to  imagine  himself  or 
herself  in  the  place  of  the  hero  or  heroine  of  the  particular  film."  J.  P.  Mayer, 
Sociology  of  the  Film  (London:  Faber  and  Faber,  Ltd.,  1946),  p.  153. 
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Attraction  to  stars  of  the  opposite  sex  and  admiration  or  idoliza- 
tion of  a  star  as  an  actor  or  actress  also  create  strong  emotional 
ties.  The  problem  of  the  studio  executive  is  to  build  the  star's 
reputation  and  keep  it  before  the  public  in  order  to  exploit  the 
monopoly  power  that  is  a  function  of  the  star's  popularity.16 
There  are  rumors  that  in  the  days  of  silent  features,  Charlie 
Chaplin  shorts  were  so  popular  that  licensing  full-length  features 
with  lesser  known  actors  was  made  a  condition  of  licensing 
Chaplin  shorts.  If  true,  this  was  one  of  the  earliest  attempts  at 
block  booking  by  exploiting  monopoly  power. 

Although  a  star's  presence  in  a  film  may  usually  insure  box- 
office  success,  it  is  not  a  full  guarantee.  A  series  of  poor  stories  will 
very  likely  curtail  the  demand  for  his  films.  If  he  is  so  well  known 
that  he  can  force  story  changes  to  enhance  his  part,  he  may  ruin 
potentially  good  stories  and  thus  lay  the  foundation  for  his  own 
downfall.17  We  must  conclude  that  it  is  the  combination  of  a 
popular  star  and  a  clever,  novel  story  that  may  reduce  appreciably 
the  marketing  uncertainties  in  the  motion  picture  industry.18 

Advertising,  centered  on  stars  and  stories,  is  channeled  to  two 
classes  of  buyers,  exhibitors  and  the  general  public.19  Advertising 
directed  toward  exhibitors  is  found  chiefly  in  trade  journals  and 
in  direct-mail  announcements.  Advertising  to  the  general  public 
is  placed  in  film  trailers,  in  newspapers,  in  magazines,  and  on  bill- 
boards. Public  appearances  of  stars,  in  person  and  on  other  media 
of  communication,  such  as  radio  and  television,  are  used  to  sell 
their  films. 

It  has  been  argued  that  a  key  media  of  advertising  films  is  the 
word  of  mouth  by  opinion  leaders  in  the  community  who  attend 
first-run  showings.20  In  fact,  this  indirect  advertising  of  first  runs 
is  an  argument  for  a  producer-distributor  to  own  a  few  key  thea- 

16  The  executive  also  must  bargain  with  the  star,  who  may  be  able  to  take  a 
large  proportion  of  the  monopoly  income  he  earns  for  the  firm.  In  1955,  leading 
stars  were  paid  $200,000  per  picture.  Variety,  May  4,  1955,  p.  1.  See  A.  Knight,  "The 
Stranglehold  of  the  Stars,"  Saturday  Review,  February  28,  1959,  p.  24. 

17  Powdermaker,  op.  cit.,  p.  246. 

18  See  comment  as  to  growing  importance  of  the  picture  story  in  the  face  of  tele- 
vision rivalry,  Variety,  April  13,  1955,  p.  3.  A  1957  survey  by  Opinion  Research 
Corp.  for  the  Motion  Picture  Association  of  America  reported  that  45  per  cent  of 
those  interviewed  decided  to  attend  a  motion  picture  because  of  the  story,  18  per 
cent  made  their  decision  on  the  basis  of  the  cast,  27  per  cent  based  their  decision 
equally  on  the  story  and  the  cast,  and  10  per  cent  had  no  opinion.  Variety,  Jan- 
uary 22,  1958,  p.  10. 

19  See  chapter  on  advertising  in  Lewis,  op.  cit.,  pp.  230-261. 

20  Lazarsfeld,  op.  cit.,  pp.  166-168;  Handel,  op.  cit.,  pp.  88-90. 
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ters  in  the  largest  cities.21  The  president  of  RKO  maintained  that 
his  firm  "almost  invariably"  spent  more  in  operating  and  adver- 
tising for  its  first-run  New  York  theater  than  it  took  in  from 
admissions.22  These  theaters,  where  direct  losses  may  be  incurred 
in  order  to  advertise,  are  called  "showcase"  theaters. 

Advertising  expenditures  by  motion  picture  corporations  from 
1945  to  1957  were  compiled  by  the  Treasury  and  are  summarized 
in  table  4.  The  corporations  include  all  the  leading  producers  and 

TABLE  4 

Motion  Pictures  Corporate  Gross  Receipts  and  Expenditures  for  Advertising 

(1945-1957) 


Advertising 

Gross  receipts 

Advertising 

expenditures  as 

Number  of 

from  operations 

expenditures 

a  percentage  of 

corporations 

(thousands  of 

(thousands  of 

gross  receipts 

Year 

reporting 

dollars) 

dollars) 

from  operations 

1945 

3,934 

1,536,038 

38,729 

2.52 

1946 

4,278 

1,771,139 

48,074 

2.71 

1947 

4,605 

1,875,247 

58,569 

3.12 

1948 

5,157 

1,838,508 

57,145 

3.11 

1949 

5,525 

1,761,637 

62,333 

3.54 

1950 

5,881 

1,746,215 

55,969 

3.21 

1951 

6,089 

1,726,769 

62,871 

3.64 

1952 

6,090 

1,859,846 

68,613 

3.69 

1953 

6,118 

1,747,929 

62,192 

3.56 

1954 

5,339 

1,915,791 

68,422 

3.57 

1955 

5,712 

1,948,555 

69,337 

3.56 

1956 

6,510 

2,124,802 

86,762 

4.08 

1957 

7,053 

2,292,730 

87,227 

3.80 

Source:   U.S.  Dept.  of  Treasury,  Internal  Revenue  Service,  Statistics  of  Income, 
1945  to  1957. 


distributors  and  most  of  the  theater  circuits.  During  the  periods 
of  highest  attendance  and  net  income,  from  1945  to  1948,  adver- 
tising expenditures  in  the  industry  ranged  from  2.5  to  3.1  per  cent 
of  gross  receipts.  Following  the  advent  of  television,  advertising 
increased  to  more  than  3.5  per  cent  of  gross  receipts  in  all  years 
except  1950. 

Newspaper  advertising  is  the  most  important  media  for  motion 
pictures23  and  for  this  reason,  film  licenses  on  a  percentage  basis 


21  P.R.  443,  603,  902. 

2P.R.  1648. 

23  Handel,  op.  cit.,  p.  86.  See  Editor  and  Publisher,  January  25,  1958, 


p.  24. 
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usually  permit  the  exhibitor  to  deduct  amounts  spent  for  news- 
paper ads  before  computing  rental.  Distributors  advertise  also  in 
national  magazines  and  Sunday  supplements  to  newspapers.  All 
these  advertisements  totaled  $2,949,996  in  1954,  or  4.3  per  cent  of 
all  motion  picture  advertising.  Newspaper  advertising  is  espe- 
cially effective  with  the  regular  theatergoer,  and  the  least  effective, 
though  quoted  in  advertising,  is  the  film  review  in  newspapers.24 

Evolution  of  Demand 

The  effect  of  income  on  demand  is  illustrated  in  table  5.25  The 
proportion  of  income  spent  on  motion  picture  admissions  was 
fairly  stable  from  1929  to  1941.26  Total  admissions  dropped  less 
than  total  recreation  expenditures  from  1929  to  1932,  and  as  a 
result,  motion  picture  admissions  rose  to  25.8  per  cent  of  the 
total  recreation  expenditure.  From  1933  to  1942,  admissions  ranged 
between  19  and  22  per  cent  of  recreation  expenditure.  However, 
the  coming  of  the  war  curtailed  many  types  of  recreation,  espe- 
cially those  requiring  the  use  of  an  automobile.  At  the  same  time 
personal  income  increased  substantially.  Theater  attendance  rose 
sharply,  up  to  an  estimated  70  million  a  week  in  1945  and  a  peak 
of  79  million  in  1946.  As  a  share  of  total  consumption,  admissions 
reached  their  peak  of  1.268  per  cent  in  1943,  or  25.6  per  cent  of 
all  recreation  expenditures.  Actual  dollar  admissions  were  esti- 
mated at  $1,692  millions  in  1946,  which  was  1.15  per  cent  of  total 
consumption  and  19.6  per  cent  of  total  recreation  expenditures. 
The  marked  increase  in  incomes  gave  people  extra  money  at  a 
time  when  there  was  still  an  excess  demand  for  automobiles  and 
other  recreation  items.  Since  movies  were  the  ever-present  alterna- 
tive, large  sections  of  the  public  were  not  too  selective  and  attended 
any  picture  that  was  showing.27  This,  together  with  admission-price 
increases  and  a  shift  of  more  patrons  to  higher  priced  first-run 
screenings,  made  1946  the  industry's  most  profitable  year.28 
From  1947  to  1956,  there  was  a  small  but  continuous  decline 

24  Only  15  per  cent  of  the  potential  audience  was  found  to  be  influenced  by 
reviews.  Variety,  October  16,  1946,  p.  1. 

25  This  table  is  based  on  the  surveys  and  estimates  of  the  United  States  Depart- 
ment of  Commerce,  and  its  reliability  is  dependent  on  the  accuracy  of  their  pro- 
cedures. 

28  Twentieth  Century  Fund,  America's  Needs  and  Resources:  A  New  Survey  (1955), 
p.  101. 

27  One  distribution  executive  commented  that  in  1946  the  public  was  going  to 
the  "movies,"  not  to  the  picture  that  was  showing.  Variety,  August  14,  1946,  p.  3. 

28  Ibid.,  April  17,  1946,  p.  3.  An  estimated  56  million  persons  became  regular 
movie-goers,  attending  at  least  once  in  three  weeks  in  1946.  Ibid.,  July  3,  1946,  p.  3. 
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TABLE  5 

Specified  Personal  Consumption  Expenditures,  1929-1957 
(in  millions  of  dollars) 


(1) 

(2) 

(3) 

(4) 

(5) 

Motion  picture 

Radios,  TV,  records, 

Recreation 

admissions 

instruments  and 

repairs 

Total 
expendi- 

Per cent 

Per  cent 

Per  cent 

Per  cent 

Per  cent 

Year 

tures 

Amount 

of  (2) 

Amount 

of  (2) 

of  (3) 

Amount 

of  (2) 

of  (3) 

1929 

78,952 

4,331 

5.48 

720 

.912 

16.62 

1,038 

1.315 

23.97 

1930 

70,968 

3,990 

5.62 

732 

1.031 

18.35 

948 

1.336 

23.76 

1931 

61,333 

3,302 

5.38 

719 

1.172 

21.77 

502 

.818 

15.20 

1932 

49,306 

2,442 

4.95 

527 

1.069 

25.84 

287 

.582 

11.75 

1933 

46,392 

2,202 

4.75 

482 

1.039 

21.89 

209 

.451 

9.49 

1934 

51,894 

2,441 

4.70 

518 

.998 

21.22 

246 

.474 

10.08 

1935 

56,289 

2,630 

4.67 

556 

.988 

21.41 

269 

.478 

10.23 

1936 

62,616 

3,020 

4.82 

626 

1.000 

20.73 

354 

.565 

11.72 

1937 

67,259 

3,381 

5.03 

676 

1.005 

19.99 

408 

.607 

12.07 

1938 

64,641 

3,241 

5.01 

663 

1.026 

20.46 

364 

.563 

11.23 

1939 

67,578 

3,452 

5.11 

659 

.975 

19.09 

448 

.663 

12.98 

1940 

71,881 

3,761 

5.23 

735 

1.023 

19.54 

526 

.732 

13.99 

1941 

81,875 

4,239 

5.18 

809 

.988 

19.08 

643 

.785 

15.17 

1942 

89,748 

4,677 

5.21 

1,022 

1.139 

21.85 

680 

.758 

14.54 

1943 

100,541 

4,961 

4.93 

1,275 

1.268 

25.60 

463 

.461 

9.33 

1944 

109,833 

5,422 

4.94 

1,341 

1.221 

24.73 

383 

.349 

7.06 

1945 

121,699 

6,139 

5.04 

1,450 

1.191 

23.62 

432 

.355 

7.04 

1946 

147,109 

8,621 

5.86 

1,692 

1.150 

19.63 

1,258 

.855 

14.59 

1947 

165,409 

9,352 

5.65 

1,594 

.964 

17.04 

1,569 

.949 

16.78 

1948 

178,313 

9,808 

5.50 

1,503 

.843 

15.32 

1,653 

.927 

16.85 

1949 

181,158 

10,122 

5.59 

1,445 

.798 

14.28 

1,905 

1.052 

18.82 

1950 

195,013 

11,278 

5.78 

1,367 

.701 

12.12 

2,738 

1.404 

24.28 

1951 

209,805 

11,704 

5.58 

1,299 

.619 

11.10 

2,614 

1.246 

22.33 

1952 

219,774 

12,257 

5.58 

1,233 

.561 

10.06 

2,762 

1.257 

22.53 

1953 

232,649 

12,892 

5.54 

1,172 

.504 

9.09 

3,036 

1.305 

23.55 

1954 

238,025 

13,256 

5.57 

1,210 

.508 

9.13 

3,216 

1.351 

24.26 

1955 

256,940 

14,220 

5.53 

1,217 

.474 

8.56 

3,314 

1.290 

23.31 

1956 

269,400 

15,161 

5.63 

1,225 

.455 

8.08 

3,457 

1.283 

22.80 

1957 

284,442 

15,908 

5.59 

1,116 

.392 

7.02 

3,640 

1.280 

22.88 

Sources:  U.S.  Department  of  Commerce,  National  Income  Supplement  to  Survey  of 
Current  Business,  1954,  pp.  206-208;  and  U.S.  Department  of  Commerce,  U.S.  Income 
and  Output,  1958,  p.  151. 

in  the  proportion  of  total  expenditures  for  recreation.  Much  of 
this  can  be  attributed  to  the  drop  in  motion  picture  admissions, 
which  declined  from  $1,692  million  in  1946  to  $1,172  million  in 
1953,  they  increased  again  to  $1,225  million  in  1956  but  dropped 
to  $1,116  in  1957.  As  a  percentage  of  total  consumption  expendi- 
tures, admissions  dropped  from  1.19  per  cent  in  1946  to  .39  per 
cent  in  1957. 
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The  reasons  for  this  marked  decline  in  spending  for  motion 
pictures  are  numerous.  A  Fortune  magazine  survey  of  November, 
1948,  revealed  that  29  per  cent  of  those  interviewed  were  attend- 
ing the  movies  less  often.29  Of  these,  50  per  cent  said  that  they 
were  too  busy,  33  per  cent  did  not  like  the  current  selection  of 
films,  16  per  cent  said  that  they  could  not  afford  them,  and  14 
per  cent  gave  other  reasons.  This  totals  more  than  100  per  cent, 
for  some  respondents  gave  two  reasons.  The  responses  by  the  two 
largest  groups  indicate  that  for  the  majority  of  persons  the  prob- 
lem was  one  of  allocating  limited  time  rather  than  of  allocating 
limited  income.  Many  leisure  activities  restricted  during  the  war 
became  more  available  in  1947  and  1948.  Spectator  amusements 
other  than  motion  pictures,  such  as  legitimate  theater,  opera,  and 
sports,  increased  in  dollar  gross  income  from  1946  to  1949  while 
motion  picture  attendance  dropped  23  per  cent  and  admissions 
dropped  13  per  cent.  Two  other  factors  were  important  in  this 
early  drop.  Large  postwar  sales  of  automobiles  permitted  leisure- 
time  activities  such  as  driving  and  other  types  of  amusement  ac- 
cessible only  by  automobile.  Also,  the  sharp  increase  in  the  birth 
rate  following  the  war  kept  a  significant  sector  of  the  younger 
adults  at  home  caring  for  babies  and  thus  curtailing  their  motion 
picture  attendance.  And  of  course,  at  least  a  part  of  the  lowest 
income  groups  allocated  income  to  other  consumption  items  such 
as  housing,  furniture,  and  appliances. 

Television 

Since  1950,  the  growth  of  television  has  been  the  chief  cause  for 
the  decline  in  motion  picture  attendance.30  As  shown  in  table  6, 
the  cumulative  total  number  of  receivers  sold  exceeded  50  million 
in  1956.  Many  of  the  early  sets  have  since  been  discarded,  and 
many  homes  had  more  than  one  receiver,  so  that  by  the  end  of 
1957  only  an  estimated  41.8  million  homes  had  receivers.  A  1957 
estimate  claimed  that  the  American  homes  with  television  sets 
constituted  82.5  per  cent  of  all  households.31  In  such  major  cities 
as  New  York,  Chicago,  and  Los  Angeles,  the  penetration  was  more 
than  90  per  cent. 

The  impact  of  television  on  the  allocation  of  leisure  time  can 

26  Fortune,  March,  1949,  pp.  39-44. 

30 1956  Report,  pp.  30-31. 

31  Television  Magazine,  October,  1957,  p.  90.  In  January,  1960,  there  were  an 
estimated  45.3  million  homes  with  television  in  the  United  States  or  87  per  cent 
of  all  households.  Ibid.,  January,  1960,  p.  119. 
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Television  Receiver  Sales  and  Sets  in  Use 
(1946-1957) 


Number  of  receivers  sold 

Total  homes 

Percentage  of 

owning  receivers 

electrified  homes 

Year 

Per  year 

Cumulative 

at  end  of  year 

with  receivers 

1946 

6,500 

6,500 

1947 

178,570 

185,070 

1948 

975,000 

1,160,070 

1949 

3,000,000 

4,160,070 

4,030,000 

12.0 

1950 

7,463,800 

11,623,870 

10,549,000 

25.0 

1951 

5,384,800 

17,008,670 

15,546,000 

37.9 

1952 

6,096,300 

23,104,970 

21,234,000 

50.2 

1953 

7,215,800 

30,320,770 

27,000,000 

62.2 

1954 

7,346,700 

37,667,470 

32,106,000 

70.9 

1955 

7,756,500 

45,423,970 

35,000,000 

76.1 

1956 

7,387,000 

52,810,970 

38,850,000 

81.9 

1957 

6,500,000 

59,310,970 

41,800,000 

86.0 

Source:  Electrical  Merchandising,  McGraw-Hill  Publishing  Co.,  Inc.,  January,  1951- 
January,  1958,  as  reported  by  Radio-Electronic  Television  Manufacturers  Association. 


be  conservatively  described  as  spectacular.  Audience  surveys  indi- 
cate that  19  out  of  every  20  receivers  are  on  for  more  than  four 
hours  every  weekday  evening.32  Motion  picture  attendance  re- 
flected this  shift  to  home  entertainment.  A  1951  survey  of  200 
areas  reported  that  theater  grosses  dropped  1  per  cent  for  each  2 
per  cent  of  American  homes  that  acquired  television  receivers.33 
A  survey  by  Sindlinger  and  Company  showed  that  the  average 
household  spent  $47.12  on  movies  in  1946  and  only  $27.82  in 
1952,  a  41  per  cent  drop;34  the  individual  movie-goer  spent  $16.14 
in  1946  and  $9.60  in  1952.  The  average  household,  which  had 
allocated  36  per  cent  of  its  entertainment  spending  to  movies  in 
1946,  was  allocating  only  18.8  per  cent  in  1953.  Another  Sind- 
linger study  estimated  that  in  September,  1956,  the  average  daily 
number  of  television  viewers  was  71  million.  Of  these,  24.5  mil- 
lion watched  motion  pictures  on  television  for  an  average  of  10 

32  Business  Week,  March  10,  1956,  p.  77,  quoted  in  W.  Y.  Elliot,  Television's 
Impact  on  American  Culture  (East  Lansing:  Michigan  State  University  Press, 
1956),  p.  342.  A.  C.  Nielson  Company  estimated  that  2.6  billion  person-hours  were 
spent  each  week  in  1955  watching  television  as  against  1.9  billion  person-hours  in 
all  wage-  and  salary-earning  pursuits. 

33  Variety,  August  1,  1951,  p.  1,  quoting  Jay  M.  Gould  of  Market  Statistics  Inc. 
MU.S.   Congress,   House   Committee   on   Ways   and    Means,   Admissions    Tax    on 

Motion  Picture  Theatres   (83rd  Cong.,  1st  Sess.,  1953),  p.  7. 


14  The  Product  and  Its  Demand 

hours  and  36  minutes  a  week.35  If  these  surveys  are  accurate,  it  is 
surprising  that  movie  attendance  dropped  only  25  per  cent  from 
1950  to  1956.  The  expenditure  of  $3.3  billion  for  television  sets  and 
service  approached  the  estimated  $4  billion  consumer  outlay  for 
newspapers,  magazines,  movies,  legitimate  theater,  and  all  specta- 
tor sports  combined. 

The  Stanford  Research  Institute  made  a  study  of  projected 
box-office  revenues  to  illustrate  what  theater  income  might  have 
been  without  television's  rivalry.36  The  estimate  is  that  in  1950  and 
1951,  the  first  two  years  when  more  than  5  million  television  re- 
ceivers were  sold,  television  accounted  for  more  than  70  per  cent 
of  the  drop  in  motion  picture  box-office  revenues  below  the  pro- 
jected expectation.  Thereafter  other  causes  increased  in  impor- 
tance, but  the  estimate  was  still  60  per  cent  in  1952,  58.0  per  cent 
in  1953,  and  55.8  per  cent  in  1954.  The  estimated  trend  was  that 
television  would  continue  to  account  for  slightly  more  than  half 
of  the  drop  in  box-office  revenues  below  projections  based  on 
national  income.37 

Augmenting  factors  that  have  prevented  the  demand  for  motion 
pictures  from  dropping  even  more  are  many  and  varied.  Since 
television  was  projected  in  black  and  white,  producers  attempted 
to  differentiate  their  product  by  extolling  the  superiority  of  color 
films.  In  1948  only  16.8  per  cent  of  total  productions  were  in 
color.38  By  1954,  color  films  had  risen  to  58.4  per  cent  of  total 
productions.39  By  1956  producers  realized  that  the  additional  cost 
of  color  filming  and  prints,  approximately  $600  each  print  as  com- 
pared with  $200  each  for  black  and  white,  did  not  increase  earn- 
ings proportionately  in  many  classes  of  films.  It  was  also  found 
that  certain  types  of  stories  actually  had  more  dramatic  impact  in 
black  and  white.  As  a  result,  in  1956  only  43.0  per  cent  of  feature 
films  were  in  color.40 

Because  television  had  very  small  screens,  producers  adopted 
production  technique  requiring  the  use  of  much  larger  screens 
than  those  which  had  been  satisfactory  for  thirty  years.  Some  of 

35  Variety,  September  26,  1956,  p.  3. 

30  These  projections  for  the  period  1948  to  1954  were  based  on  a  finding  that  88 
per  cent  of  the  changes  in  recreation  expenditures  were  explained  by  changes  in  the 
level  of  national  income.  United  States  v.  Twentieth  Century-Fox  Film  Corp.,  137 
F.  Supp.  78  (S.D.  California,  1955),  Transcript  of  Record,  p.  1467;  Exhibits  BC,  BD, 
and  BE. 

37 1956  Hearings,  p.  71. 

38  Motion  Picture  Association  of  America,  Annual  Report,  1953,  p.  7. 

39  Variety,  March  23,  1955,  p.  5. 

40  Motion  Picture  Herald,  January  5,  1957,  p.  16. 
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these  were  CinemaScope,41  Vistavision,  and  Super  Scope.  Pro- 
ducers also  attempted  to  develop  projection  systems  that  gave 
the  illusion  of  depth,  such  as  Cinerama  and  Todd  A-O. 

The  most  important  innovation  counteracting  the  decline  in 
theater  demand  probably  was  not  fostered  specifically  to  offset 
television.  This  was  the  drive-in  theater.  From  the  beginning  of 
1946  to  the  end  of  1956  the  number  of  drive-in  theaters  in  the 
United  States  increased  from  102  to  4,494.42  In  1956,  it  was  esti- 
mated that  drive-in  theaters  took  in  22  per  cent  of  all  domestic 
theater  admissions.43  In  the  week  of  June  17-23,  1956,  more  peo- 
ple attended  drive-ins  than  four-wall  theaters  for  the  first  time 
in  the  history  of  the  industry.44  In  fact  the  whole  seasonal  pattern 
of  attendance  has  been  reversed  by  the  drive-in  theater.  Before 
1950,  motion  picture  attendance  was  at  its  lowest  in  the  summer, 
when  people  shifted  their  recreation  activities  to  outdoors.  By 
1953  the  summer  peak  in  drive-in  business  made  total  motion 
picture  attendance  highest  in  summer.45  The  large-scale  popula- 
tion movement  to  the  suburbs  in  the  postwar  period  had  meant 
a  movement  away  from  established  theaters.  But  the  building  of 
drive-in  theaters  in  the  suburbs  and  the  very  great  postwar  auto- 
mobile sales  together  enabled  these  new  theaters  to  more  than 
offset  the  decline  in  attendance  of  the  established  theaters  for 
approximately  four  months  of  the  year.  In  many  areas  of  the 
South  and  West,  drive-in  theaters  have  bolstered  attendance  the 
year  round. 

41  By  the  end  of  1956  there  were  17,951  theaters  with  CinemaScope  equipment  in 
the  United  States  and  Canada,  or  85.6  per  cent  of  all  theaters.  Ibid.,  January  26, 
1957,  p.  33. 

42  1957  Film  Daily  Year  Book  of  Motion  Pictures,  p.  113. 
i3Ibid.,  p.  111. 

44  Film  Daily,  June  29,  1956,  p.  6,  quoting  a  report  by  Sindlinger  and  Co. 

45  In  the  first  quarter  of  1953  average  weekly  motion  picture  attendance  was  35.4 
millions;  in  the  third  quarter,  it  was  69.9  millions.  Council  of  Motion  Picture 
Organizations,  Special  Report,  November,  1954,  p.  3. 


II 

A  History  of  Innovations 
and  Combinations 


The  history  of  the  motion  picture  industry  is  one  of  almost  con- 
tinuous innovations  and  a  succession  of  combinations  to  control 
markets.  Innovations  occurred  in  cameras  and  projectors,  in  film 
and  screens,  in  distribution  organization,  in  theater  structure,  and 
in  techniques  of  operation  throughout  the  industry.  Combina- 
tions were  based  on  control  of  patents,  actors,  distribution  facili- 
ties, and  theaters.  The  innovations  worked  to  promote  entry  of 
new  firms  into  the  industry,  and  the  combinations  were  designed 
to  deter  entry.  This  chapter  summarizes  the  economic  and  anti- 
trust history  of  the  motion  picture  industry  through  an  analysis 
of  the  interaction  of  the  forces  promoting  and  deterring  entry.1 

The  Beginnings:   1889-1908 

The  motion  picture  industry  was  founded  on  a  grant  of  monopoly 
in  the  form  of  the  patent  issued  to  Edison  on  his  motion  picture 
camera,  invented  in  1889.2  The  camera  was  followed  shortly  by 
Edison's  Kinetoscope  cabinet  viewer  or  "peep  show,"  which  was 
patented  in  1891.  The  Edison  Company  produced  50-foot  films 
which  were  sold  at  prices  from  $10  to  $25  to  purchasers  of  the 
Kinetoscopes.  A  rival  firm,  the  Biograph  Company,  was  founded 

1This  survey  of  the  history  of  the  industry  (except  for  the  legal  materials)  is 
adopted  primarily  from  B.  Hampton,  A  History  of  the  Movies  (New  York:  Covici- 
Friede,  1931),  and  L.  Jacobs,  The  Rise  of  the  American  Film  (New  York:  Harcourt, 
Brace  and  Company,  1939). 

2  For  a  detailed  study  of  the  Edison  camera  and  its  predecessors,  see  Kenneth 
Macgowan,  "The  Coming  of  the  Camera  and  the  Projector,"  Quarterly  of  Film, 
Radio,  and  Television,  Vol.  IX,  Fall,  1954,  pp.  1-14,  and  Winter,  1954,  pp.  124-136. 
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soon  after.  It  had  patented  a  camera  designed  to  circumvent 
Edison's  patents  and  used  a  larger  film  than  the  Edison  camera.3 
It  also  had  patents  on  another  type  of  cabinet  viewer,  the  muto- 
scope. 

In  1895,  a  number  of  firms  developed  motion  picture  projec- 
tors. In  April,  1896,  the  Edison  Vitascope  projector  was  used  for 
the  first  screening  of  a  motion  picture  in  Koster  and  Bial's  Music 
Hall  in  New  York.  Edison  sold  a  projector  to  J.  Stuart  Blackton 
in  1897.  Blackton,  with  his  friend  Albert  E.  Smith  who  invented 
certain  adapting  devices,  converted  the  projector  into  a  camera. 
In  1899  they  founded  the  Vitagraph  Company  and  became  pro- 
ducers of  motion  pictures.  At  the  turn  of  the  century,  Edison, 
Biograph,  and  Vitagraph  were  the  three  leading  producers  of  mo- 
tion pictures.  Their  films,  of  a  length  up  to  100  feet,  were  sold  to 
music  hall  operators  and  to  itinerant  exhibitors. 

These  three  pioneer  producers  attempted  to  control  the  entire 
market  by  refusing  to  sell  cameras  to  others.  However,  as  the 
demand  for  films  increased,  new  firms  began  production  with 
equipment  made  in  violation  of  the  Edison  patents.  Others  im- 
ported cameras  from  Europe,  for  Edison  had  failed  to  secure 
foreign  patents  on  his  invention.  Edison  brought  patent  infringe- 
ment suits  against  smaller  producers  in  New  York,  Chicago,  and 
Philadelphia,  but  these  did  not  deter  entry  into  the  industry.  On 
the  contrary,  the  first  American  story  film  with  continuity  of 
action  through  a  dozen  scenes,  Edison's  Great  Train  Robbery  in 
1903,  received  such  wide  public  acclaim  that  it  encouraged  entry.4 
It  is  estimated  that  by  1907-1909,  there  were  six  large,  well- 
organized  motion  picture  firms  and  approximately  100  smaller 
producers  or  importers  of  films  from  Europe.  Films  by  this  time 
were  800  to  1,000  feet  long,  with  screen  time  up  to  fourteen  min- 
utes. Costs  of  production  ranged  from  $200  to  $500  for  the  com- 
pleted negative,  and  production  time  was  usually  one  day. 

The  first  films  were  sold  outright  to  exhibitors,  who  showed 
them  again  and  again  until  they  wore  out.  As  longer  story  films 
were  released  in  quantity,  it  became  clear  that  the  purchase  of 
films  for  one  theater  was  not  economical.  In  1902,  Miles  Brothers 
Exchange  was  founded  in  San  Francisco.  This  first  distribution 
exchange  purchased  films  from  producers  and  rented  them  to 

3 Edison  v.  American  Mutoscope  Co.,  114  F.  926  (CCA.  2,  1902);  Edison  v.  Ameri- 
can Mutoscope  and  Biograph  Co.,  151  F.  767    (CCA.  2,  1907). 

*See  Kenneth  Macgowan,  "The  Story  Comes  to  the  Screen— 1896-1906,"  Quar- 
terly of  Film,  Radio,  and  Television,  Vol.  X,  Fall,  1955,  pp.  64-88. 
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theaters  at  a  rental  equal  to  25  to  50  per  cent  of  the  purchase 
price.  To  exhibitors,  the  lower  cost  of  films  encouraged  more 
frequent  picture  changes  which,  in  turn,  stimulated  attendance. 
To  producers,  the  development  of  exchanges  meant  fewer  cus- 
tomers and  lower  selling  costs.  By  1907  there  were  125  to  150  film 
exchanges  in  the  country,  which  bought  films  at  about  10  cents  a 
foot  from  producers.  As  exhibitors  began  to  bid  for  the  latest 
releases,  the  exchanges  set  up  systems  of  temporal  price  discrimi- 
nation based  on  a  series  of  runs.  A  first-run  rental  was  as  much 
as  twenty  times  the  price  of  a  twentieth-run  rental. 

The  first  projected  films  were  shown  in  music  halls  as  an  addi- 
tion to  the  stage  program.  As  demand  grew,  side  rooms  of  penny 
arcades  and  lofts  over  stores  were  turned  into  show  rooms  for 
films.  In  1902,  the  Electric  Theater  was  opened  in  Los  Angeles 
as  the  first  theater  built  specifically  to  exhibit  moving  pictures. 
The  first  nickelodeon  was  opened  in  Pittsburgh  in  1905.  This  was 
a  store  building  with  96  seats  and  rear  standing  room.  It  was  deco- 
rated like  an  opera  house  and  had  a  piano  player  to  accompany 
the  picture.  Continuous  films  lasted  twenty  minutes  to  one  hour 
and  were  shown  from  8:00  p.m.  to  midnight.  Earnings  averaged 
$1,000  for  a  seven-day  show  week,  based  on  five  to  ten  cents  admis- 
sion. Such  enormous  profits  encouraged  entry.  Within  a  year,  a 
hundred  nickelodeons  were  operating  in  Pittsburgh  alone,  and  by 
1908  there  were  8,000  to  10,000  in  the  United  States. 

Motion  Picture  Patents  Company 

The  leading  producers  and  distributors  came  to  realize  that,  while 
they  bickered  over  their  conflicting  patent  claims  on  cameras  and 
projectors,  large  numbers  of  smaller  firms  were  entering  motion 
picture  production.  The  Motion  Picture  Patents  Company  was 
organized  in  1908  and  the  next  year  began  to  control  production 
and  marketing  in  the  entire  industry.  Members  were  the  seven 
largest  American  producers,  two  French  producers,  and  George 
Kleine — the  leading  importer-distributor;  all  pooled  their  patent 
claims  and  acknowledged  Edison's  basic  patents.  The  Patents 
Company  granted  licenses  to  manufacture  cameras  and  produce 
films  only  to  these  ten  member  firms,  and  Eastman  Kodak  Com- 
pany, the  largest  producer  of  raw  film  stock,  contracted  to  sell  raw 
film  only  to  the  licensees  of  the  Patents  Company. 

Motion  Picture  Patents  Company  issued  distribution  licenses 
to  116  independent  exchanges.  The  ten  member  companies 
agreed  to  distribute  only  through  these  exchanges,  and  they,  in 
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turn,  agreed  to  distribute  only  films  of  the  patents  pool  members. 
They  also  agreed  to  license  films  only  to  exhibitors  who  had  a 
projection  license  from  Motion  Picture  Patents  Company.  The 
projectors  were  manufactured  by  licensees  of  the  Patents  Com- 
pany. Each  exhibitor  paid  $2.00  weekly  for  a  projection  license 
and  could  exhibit  only  films  of  patents  pool  members.  Failure  of 
an  exhibitor  to  pay,  even  if  he  had  purchased  his  projector  before 
the  patents  pool  was  formed,  or  his  violation  of  any  of  the  license 
restrictions,  resulted  in  a  fine  or  refusal  of  films. 

Motion  Picture  Patents  Company  stabilized  the  industry  to  one- 
reel  productions,  screening  about  fifteen  minutes.  Most  of  the 
10,000  to  12,000  exhibitors  licensed  by  the  pool  presented  a  one- 
to  two-hour  show  and  thus  required  four  to  eight  reels.  The  pat- 
ents pool  classified  theaters  and  instituted  a  system  of  rental  dis- 
crimination. For  a  daily  program  change,  the  rental  charge  was 
$100  to  SI 25  a  week  for  theaters  in  the  best  locations,  graduated 
down  to  $15  for  smaller,  poorly  situated  ones.  Patents  pool  mem- 
bers thus  almost  completely  controlled  the  market  and  realized 
the  largest  profits  ever  made  in  the  industry  up  to  that  time. 

Although  the  patents  company  was  able  to  block  the  entry  of 
many  independent  producers  into  the  exhibition  market,  high 
profits  encouraged  others  to  try  to  market  films.  Many  licensed 
distribution  exchanges  secretly  marketed  films  of  nonlicensed  pro- 
ducers. A  few  independent  exchanges  also  induced  licensed  exhib- 
itors to  rent  their  nonlicensed  films.  To  counter  this  rivalry,  the 
patents  combine  resorted  to  vertical  integration.  In  1910  it  organ- 
ized a  distribution  subsidiary,  the  General  Film  Company.  Gen- 
eral Film  forced  the  sale  to  it  of  57  of  the  58  principal  exchanges 
and  drove  the  minor  exchanges  out  of  business  by  refusing  films 
to  them.  It  thus  tightened  its  control  in  an  effort  to  block  the 
entry  of  independent  producers  into  the  distribution  market. 

General  Film  paid  producers  a  fixed  rate  of  10  cents  a  foot  for 
positive  prints,  supposedly  based  on  average  costs  of  an  experi- 
enced producer  plus  a  fixed  mark-up.  However,  General  Film 
might  take  anywhere  from  50  to  100  prints  depending  on  the 
popularity  of  the  picture.  Not  all  producer  licensees  of  Motion 
Picture  Patents  Company's  cameras  were  happy  with  these  terms. 
But  General  Film  with  its  52  exchanges  (having  closed  5  of  the 
57  acquired)  was  the  only  national  distributor  in  1910,  and  the 
licenses  to  use  the  combine's  cameras  required  that  all  pictures 
made  with  those  cameras  be  distributed  through  General  Film 
Company. 
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The  dissidents  did  not  submit.  William  Fox,  owner  of  the  one 
principal  exchange  that  had  refused  to  join  the  pool,  entered 
motion  picture  production  and  also  began  to  expand  his  distribu- 
tion firm  into  a  national  one.  By  1912  dozens  of  independent  pro- 
ducers were  making  pictures  with  cameras  that  infringed  the 
combine's  patents  or  with  foreign  makes.  One  of  the  leaders  of 
this  group  was  Carl  Laemmle,  who  later  merged  his  interests  with 
Universal  Film  Company.  These  independents  introduced  the 
two-reel  film  which  ran  about  twenty-eight  minutes.  To  meet  this 
competition,  combine  members  also  began  producing  two-reelers 
for  distribution  through  General  Film  Company.  However,  they 
resisted  the  later  movement  to  four-  and  five-reel  pictures. 

Motion  Picture  Patents  Company,  in  its  years  of  active  market 
control  (1909-1914),  engaged  in  continuous  litigation.  It  filed 
more  than  40  patent  infringement  suits.5  Some  of  the  early  deci- 
sions held  defendant's  allegation — that  the  patents  combine  was  in 
illegal  restraint  of  trade — was  no  defense  to  patent  infringement.6 
But  in  1912,  the  government  filed  an  antitrust  action  against 
Motion  Picture  Patents  Company  and  General  Film  Company 
to  enjoin  continuance  of  the  combine.  The  defendants  were  found 
to  have  engaged  in  unreasonable  restraint  of  trade  and  to  have 
monopolized  commerce  in  films,  cameras,  projectors,  and  acces- 
sories.7 Their  patent  agreements  were  found  to  have  been  made 
primarily  to  exclude  rivals  from  the  motion  picture  business  and 
to  control  the  supply  and  price  of  motion  pictures.  The  patents 
were  held  not  to  exempt  the  combine  from  antitrust  prosecution. 
Pending  appeal  of  this  case,  Motion  Picture  Patents  Company  lost 
a  key  patent  infringement  suit.  It  was  held  that  the  sale  or  lease 
of  motion  picture  projectors  on  the  condition  that  only  films 
distributed  by  General  Film  be  screened  with  those  projectors 
was  an  illegal,  tying  agreement  in  violation  of  Section  3  of  the 
Clayton  Act.8  The  court  held  that  a  patent  grant  could  not  be 

5  R.  Cassady,  Jr.,  "Monopoly  in  Motion  Picture  Production  and  Distribution: 
1908-1915,"  32  Southern  Calif.  Law  Rev.  325,  365  (1959).  See,  for  example,  Motion 
Picture  Patents  Co.  v.  Champion  Film  Co.,  183  F.  986  (S.D.N.Y.,  1910),  Motion 
Picture  Patents  Co.  v.  Yankee  Film  Co.,  183  F.  989  (S.D.N.Y.,  1911);  Motion  Picture 
Patents  Co.  v.  Centaur  Film  Co.,  217  F.  247  (N.J.,  1914). 

6  Motion  Picture  Patents  Co.  v.  Laemmle,  178  F.  104  (S.D.N.Y.,  1910),  214  F. 
787  (S.D.N.Y.,  1914);  Motion  Picture  Patents  Co.  v.  Ullman,  186  F.  174  (S.D.N.Y., 
1910);  Motion  Picture  Patents  Co.  v.  Eclair  Film  Co.,  208  F.  416  (N.J.,  1913). 

7  United  States  v.  Motion  Picture  Patents  Company,  225  F.  800  (E.D.  Pa.,  1915), 
appeal  dismissed  by  stipulation,  247  U.S.  524    (1918). 

8  Motion  Picture  Patents  Co.  v.  Universal  Film  Co.,  235  F.  398  (CCA.  2,  1916), 
affirmed  243  U.S.  502    (1917). 
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extended  to  other  items  not  covered  by  the  patent  and  that  illegal 
restraint  of  trade  was  a  defense  to  patent  infringement. 

By  1915  Motion  Picture  Patents  Company  and  General  Film 
Company  were  losing  control  of  the  industry.  The  success  of  the 
government's  antitrust  action  encouraged  new  entry  and  spurred 
dissatisfied  members  to  leave  the  combine.  Many  had  moved  to 
Los  Angeles,  where  they  could  make  pictures  with  machines  that 
infringed  the  combine's  patents  and  still  be  close  enough  to  the 
Mexican  border  to  flee  in  case  prosecution  was  imminent.  Output 
expanded  there,  and  Hollywood  became  the  center  of  motion 
picture  production.  A  few  firms  filed  treble-damage  actions  against 
the  combine  under  Section  7  of  the  Sherman  Act.9  Finally,  as  the 
combine  members  with  their  rigid  distribution  system  resisted 
the  change  to  longer  feature  films,  Fox,  Mutual,  Universal,  and 
Famous  Players-Lasky  became  national  producer-distributors.  As 
the  combine  came  to  an  end  and  was  dissolved  in  1918,  its  key 
Latham  Loop  patent  was  held  invalid.10  This  precluded  further 
control  of  the  motion  picture  industry  through  patents  until  the 
coming  of  sound  equipment. 

Innovations  and  the  Rise  of  Paramount 

Two  innovations  in  the  industry  accelerated  the  decline  of  the 
conservative  Motion  Picture  Patents  Company.  They  were  the  star 
system  and  feature  pictures.  Early  producers  tried  to  keep  secret 
the  names  of  leading  actors,  so  that  public  acclaim  would  not 
center  on  the  actor  and  enable  him  to  bargain  for  a  greater  share 
of  the  profits  from  his  films.  Then  Carl  Laemmle  decided  that 
public  preference  for  an  actress  under  contract  to  him  had  such 
great  long-run  profit  possibilities  that  he  broke  the  tradition.  In 
1910  he  engaged  in  an  advertising  campaign  to  establish  Florence 
Lawrence  as  the  first  movie  star.  By  1913,  most  of  the  producers 
not  in  the  pool  had  adopted  the  star  policy.  Adolph  Zukor  con- 
tracted in  1914  to  pay  Mary  Pickford  the  unprecedented  sum  of 
$104,000  per  year.  A  few  years  later,  both  Mary  Pickford  and 
Charlie  Chaplin  were  reported  to  be  earning  $500,000  a  year. 

9  Imperial  Film  Exchange  v.  General  Film  Co.,  244  F.  985  (S.D.N.Y.,  1915);  Gen- 
eral Film  Co.  v.  Sampliner,  232  F.  95  (CCA.  6,  1916),  252  F.  443  (CCA.  6,  1918); 
Sampliner  v.  Motion  Picture  Patents  Co.,  254  U.S.  233  (1920);  counterclaim  in 
Motion  Picture  Patents  Co.  v.  Eclair  Film  Co.,  208  F.  416  (N.J.,  1913). 

10 Motion  Picture  Patents  Co.  v.  Calehuff  Supply  Co.,  248  F.  724  (E.D.  Pa.,  1918). 
affirmed  251  F.  598  (CCA.  3,  1918).  See  Motion  Picture  Patents  Co.  v.  Indepen- 
dent MI*.  Co.,  200  F.  411  (CCA.  2,  1912),  holding  use  of  Latham  Loop  in  camera 
not  to  infringe  projector  patent. 
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Before  1911  most  films  were  one  reel,  but  in  that  year  D.  W. 
Griffith's  Enoch  Arden,  a  two-reeler,  was  released.  Adolph  Zukor 
imported  the  four-reel  French  picture,  Queen  Elizabeth,  in  1912. 
Following  its  successful  distribution,  Zukor  determined  to  enter 
production  of  five-reel  features,  which  were  to  become  the  stand- 
ard feature  picture.  Zukor  organized  Famous  Players  Company, 
and,  failing  to  get  General  Film  to  distribute  his  productions,  he 
marketed  them  through  "states  rights"  exchanges — independent 
distributors  usually  operating  in  one  state.  By  1914  Zukor  was  the 
principal  producer  of  features.  He  is  credited  with  initiating  the 
grading  of  films  as  A,  B,  or  C,  depending  on  the  popularity  of  the 
leading  players  and  the  quality  of  the  story.  This  system  of  grad- 
ing led  to  charging  different  prices  for  different  pictures  of  the 
same  length  rather  than  the  standard  10  cents  a  foot. 

National  distribution  was  necessary  for  producers  to  recover 
costs  on  the  new,  longer  feature  films.  General  Film  (the  largest 
distributor),  Mutual,  Universal,  and  Fox  all  had  national  dis- 
tribution systems,  but  they  distributed  mainly  their  own  one-reel 
and  two-reel  productions.  To  guarantee  national  distribution  to 
the  many  new  independent  producers,  Paramount  Pictures  Cor- 
poration was  organized  in  1914  as  a  consolidation  of  a  group  of 
states  rights  exchanges.  Its  charge  was  35  per  cent  of  gross  rentals. 
This  guaranteed  distribution  enabled  the  producer  to  borrow  a 
large  part  of  the  $10,000  to  $20,000  necessary  to  produce  a  five-reel 
feature.  Zukor's  Famous  Players  Company,  the  largest  feature  pro- 
ducer, was  one  of  the  first  affiliates  of  Paramount.  In  1916  it 
merged  twelve  smaller  producers  and  Paramount  to  form  Famous 
Players-Lasky  Corporation,  with  Paramount  exchanges  as  its  dis- 
tribution branch.  As  the  feature  became  the  established  film  prod- 
uct, Famous  Players-Lasky  dominated  the  industry.  In  1915-1916 
gross  rentals  on  representative  features  ranged  from  $60,000  to 
$100,000,  or  about  $40,000  to  $60,000  after  deducting  distribu- 
tion expenses.  In  1918,  it  was  estimated  that  Famous  Players- 
Lasky  had  under  contract  75  of  the  most  popular  stars,11  and  re- 
leased 220  features.12  Other  producer-distributors  had  by  then 
shifted  to  feature  productions  and  were  bidding  for  the  estab- 
lished stars.  As  indicated  in  table  7,  Paramount's  share  dropped 
from  17  per  cent  of  total  distribution  in  1919  to  11.6  per  cent  in 

"William  M.  Seabury,  The  Public  and  the  Motion  Picture  Industry   (New  York: 
Macmillan  Co.,  1926),  p.  18. 

""Paramount,"  Fortune,  March,  1937,  p.  90. 
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TABLE  7 

Film  Distribution  in  the  United  States 
(1919  and  1923) 


Features 

Per  cent 

Features 

Per  cent 

released, 

of  1919 

released, 

of  1923 

Distributor 

1919 

total 

1923 

total 

Paramount  Famous-Lasky 

Corp. 

139 

17.05 

61 

11.57 

Universal  Film  Mfg.  Co. 

64 

7.85 

63 

11.95 

Fox  Film  Corp. 

70 

8.58 

55 

10.43 

Pathe 

58 

7.11 

26 

4.93 

Warner  Brothers 

11 

2.10 

Metro.  Goldwyn 

83 

10.18 

60 

11.38 

First  National 

21 

2.57 

46 

8.72 

United  Artists 

3 

.36 

11 

2.08 

Others  (state  rights  companies) 

117 

14.35 

108 

20.49 

Total 

815 

100.00 

527 

100.00 

Source:  Federal  Trade  Commission  v.  Paramount  Famous-Lasky  Corp.,  57  F.  2d  152, 
155  (CCA.  2,  1932). 

1923.  Other  rivals  increased  their  output  to  equal  that  of  Famous 
Players-Lasky  and  released  at  least  one  feature  per  week. 

Exhibitor  Reactions  and  Vertical  Integration 

With  the  introduction  of  higher  cost,  quality  features,  Famous 
Players-Lasky  persuaded  exhibitors  to  give  up  the  daily  program 
change  and,  instead,  to  show  two  or  three  features  weekly.  In  that 
way,  both  distributors  and  exhibitors  could  benefit  from  the  most 
valuable  type  of  advertising,  the  verbal  reports  of  customers  to 
their  friends.  Famous  Players-Lasky  also  adopted  a  system  of 
rentals  even  more  discriminatory  than  General  Film's.  Largest 
theaters  paid  $500  to  $700  a  week  for  a  five-reel  feature.  Better 
class  smaller  houses  paid  $100  to  $300  a  week,  and  poorer  houses 
paid  as  little  as  $5  on  a  daily  rental  basis.  It  is  estimated  that  in 
1917-1918  there  were  5,000  to  6,000  theaters,  out  of  a  national 
total  of  more  than  20,000,  showing  Famous  Players-Lasky's  Para- 
mount pictures.  Gross  rentals  were  $100,000  to  $125,000  a  picture. 
In  addition,  Famous  Players-Lasky  instituted  block  booking,  the 
licensing  of  films  only  in  groups  and  not  singly.  Exhibitors  were 
thus  forced  to  rent  the  lesser  quality  films  if  they  wanted  those 
with  popular  stars. 

Exhibitors  reacted  to  distributor  monopoly  power  by  combin- 
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ing  through  merger  into  chains  or  circuits  and  by  employing 
booking  agents  to  bargain  for  films  for  a  group.  One  of  these 
booking  firms  was  prosecuted  in  eastern  Pennsylvania  under  Sec- 
tion 5  of  the  Federal  Trade  Commission  Act  for  its  unfair 
methods  of  competition  in  film  booking.13  By  virtue  of  the  large 
number  of  theaters  allied  to  it,  Stanley  Booking  was  able  to  force 
producers  to  cancel  contracts  and  to  cease  dealing  with  its  rivals. 
It  was  also  able  to  force  exhibitors  to  sign  exclusive  booking  con- 
tracts by  threatening  to  cut  off  their  supply  of  films  and  able  to 
force  them  to  pay  a  10  per  cent  charge  even  on  films  booked 
directly  from  producers.  It  was  found  to  have  procured  films  ad- 
vertised for  rival  theaters  and  given  them  prior  showings  in  its 
affiliated  theaters  in  the  same  neighborhood.  The  F.T.C.  ordered 
Stanley  Booking  Corporation  to  cease  and  desist  in  all  these  prac- 
tices. It  was  clear  from  the  findings  in  this  case  that  a  combine  on 
the  distribution  and  exhibition  levels  could  form  a  marketing 
bottleneck  with  more  monopoly  power  than  the  earlier  combines 
in  equipment,  production,  and  distribution.  This  fact  was  surely 
an  important  consideration  in  the  later  decision  of  leading  dis- 
tributors to  acquire  theaters. 

In  1917,  26  of  the  largest  first-run  exhibitor  circuits  operating 
about  100  theaters  formed  a  buying  combine  which  they  named 
First  National  Exhibitors  Circuit.14  First  National  used  its  great 
bargaining  power  to  buy  exclusive  rights  to  pictures  from  pro- 
ducers, apportioning  the  cost  among  its  members  according  to  the 
expected  gross  rentals  of  each  circuit.  The  growth  of  First  Na- 
tional was  a  key  factor  in  Paramount's  decline  from  dominance. 
In  April,  1919,  First  National  affiliates  controlled  190  first-run 
theaters,  40  subsequent-run  theaters,  and  indirectly  controlled 
366  others  by  subfranchise  agreements.  By  January,  1920,  they 
controlled  639  theaters,  including  224  first  run.15  In  the  autumn 
of  1921,  First  National  had  3,400  subfranchised  holders,  but  the 
requirement  to  take  all  First  National  releases  caused  the  number 
to  drop  to  2,700  in  the  spring  of  1923.  In  1918  First  National 
signed  a  million  dollar  contract  to  finance  and  distribute  the  pro- 
ductions of  Charlie  Chaplain.  Mary  Pickford's  productions  were 
also  brought  into  the  firm,  and  in  1923  First  National  constructed 
studios  and  began  producing  pictures.  As  shown  in  table  7,  First 

13  Federal  Trade  Commission  v.  Stanley  Booking  Corp.,  1  F.T.C.  212    (1918). 

14  In  Matter  of  Famous  Players-Lasky  Corp.,  11  F.T.C.  187,  203  (1927). 

15  Howard  T.  Lewis,  Motion  Picture  Industry  (New  York:  Van  Nostrand,  1933), 
p.  17. 
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National's  share  of  domestic  releases  rose  from  2.6  per  cent  in  1919 
to  8.7  per  cent  in  1923. 

Zukor's  Famous  Players-Lasky  reacted  to  First  National's  con- 
trol of  exhibition  by  a  decision  in  1919  to  enter  the  theater  busi- 
ness. Zukor  would  thereby  avoid  paying  monopoly  premiums  to 
local  theater  circuits  and  also  eliminate  many  of  the  uncertain- 
ties of  bargaining  for  sufficient  first-run  exhibition  to  cover  costs. 
Such  a  large  venture  could  not  be  financed  internally.  Kuhn, 
Loeb,  and  Company  was  brought  in  to  sell  a  $10,000,000  issue  of 
Paramount  Famous-Lasky  Corporation  preferred  shares.  Para- 
mount preferred  and  common  were  listed  on  the  stock  exchange. 
By  mid- 1921,  Paramount  owned  303  theaters,  insuring  first-run 
exhibition  in  many  areas.  Paramount  had  acquired  interests  in 
three  large  circuits  affiliated  with  First  National.  In  1925  it  signed 
an  operating  agreement  with  one  of  the  largest,  most  active  First 
National  affiliates — Balaban  and  Katz  Corporation,  a  50-theater 
chain  in  Chicago  and  northern  Illinois — in  which  it  acquired  con- 
trolling interest  in  1926.16  Following  this,  First  National  began 
to  disintegrate,  many  of  the  component  companies  selling  out  to 
Paramount. 

Other  firms  turned  to  Eastern  bankers  to  finance  the  race  for 
theater  acquisitions.  The  John  F.  Dryden-Prudential  Insurance 
group  backed  Fox  Film  Corporation,  which  had  acquired  27 
theaters  by  1925.  In  that  year  it  acquired  one  third  of  the  com- 
mon stock  of  West  Coast  Theatres,  Inc.  Goldwyn  Pictures  Corpo- 
ration acquired  one-half  interest  in  approximately  30  theaters  in 
1921.  Goldwyn  was  financed  by  the  Duponts  and  Chase  National 
Bank.  Loew's  Incorporated,  which  in  1920  operated  70  theaters 
in  the  New  York  City  area,  acquired  Metro  Pictures  Corporation 
and  entered  production  and  distribution  of  films.  Loew's  external 
financing  is  indicated  by  two  of  its  board  members,  W.  C.  Durant, 
head  of  General  Motors  Corporation,  and  Harvey  Gibson,  presi- 
dent of  Liberty  National  Bank.  In  1924  Metro  Pictures  Corpora- 
tion merged  with  Goldwyn  Pictures  Corporation  and  later  ac- 
quired the  assets  of  Louis  B.  Mayer.  The  new  Loew's  subsidiary 
was  named  Metro-Goldwyn-Mayer  Corporation.  Universal,  under 
Laemmle,  was  backed  by  Shields  and  Company,  investment  bank- 
ers, in  organizing  Universal  Theatres  Corporation  to  expand  in 
the  exhibition  field.  First  National  had  been  financed  in  its  ex- 
pansion backward  into  production  by  floating  an  issue  of  pre- 

iaIn  mid- 1926  Famous  Players-Lasky  had  interests  in  368  theaters.  In  Matter  of 
Famous  Players-Lasky  Corp.,  11  F.T.C.  187,  210    (1927). 
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ferred  shares  through  Hayden,  Stone  and  Company,  and  Richard 
Hoyt  of  that  firm  became  an  active  participant  in  First  National. 
Warner  Brothers  was  incorporated  in  1923,  and  its  great  studio 
expansion  was  financed  by  securities  underwritten  by  Goldman, 
Sachs,  and  Company.  In  1928  it  acquired  the  First  National  Stu- 
dios17 and  the  majority  stock  of  Stanley  Company  of  America  with 
its  182  theaters  and  control  of  51  others. 

Although  the  major  circuits  controlled  the  majority  of  first-run 
theaters  by  1925,  they  continued  and  accelerated  the  battle  for 
theaters.  Each  major  producer-distributor  knew  that  his  ability  to 
bargain  for  good  first-run  exhibition  depended  on  his  controlling 
a  theater  chain  as  a  reciprocal  bargaining  weapon  in  dealing  with 
the  other  major  integrated  firms. 

As  shown  in  table  8,  Paramount  ended  the  era  of  the  greatest 

TABLE  8 
Affiliated  Chain  Theaters,  1931 

Company  Number  of  theaters 

Paramount  Publix  Corporation 971 

Fox  Film  Corporation 521 

Warner  Bros.  Pictures,  Inc 529 

Loew's  Incorporated 189 

Radio-Keith-Orpheum  Corporation 161 

Universal  Theaters  Corporation 66 

Total 2,437 

Source:  Howard  T.  Lewis,  Motion  Picture  Industry,  p.  345,  as  compiled  from  Film 
Daily  Yearbook,  1932. 

theater  expansion  with  nearly  1,000  theaters,  and  Fox  and  Warner 
each  had  more  than  500.  Loew's  and  RKO  circuits  had  more  than 
150  theaters  each,  and  Universal  had  66.  The  six  firms  had  a  total 
of  2,437  theaters.  Since  these  included  the  great  majority  of  first- 
run  theaters  in  major  cities,  the  market  control  represented  was 
much  greater  than  ownership  of  one-eighth  of  the  total  theaters 
would  indicate. 

Universal  sold  its  theaters  after  its  receivership  in  1933.  The 
other  five  firms  continued  to  build  and  acquire  some  theaters 
until  1940,  when  further  acquisitions  were  enjoined  by  the  con- 

17  A  suit  to  enjoin  this  stock  acquisition  under  section  7  of  the  Clayton  Act  ended 
unsuccessfully  with  a  dismissal  in  1934.  U.S.  v.  Warner  Bros.  Pictures,  Inc.,  Eq.  51- 
121    (S.D.N.Y.,  filed  1929). 
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sent  decree  in  the  Paramount  case.  As  stated  in  chapter  iii,  the 
five  major  integrated  firms  had  controlling  interests  in  3,137 
theaters  in  1945.  The  box-office  declines  after  1930  convinced 
them  that  large  chains  of  subsequent-run  theaters  were  not  neces- 
sary to  control  exhibition,  for  monopoly  profits  could  be  chan- 
neled into  first  and  second  run.  In  fact  Paramount  learned  by 
bitter  experience  the  diseconomies  of  centralized  control  of  more 
than  1,000  theaters.  It  filed  voluntary  bankruptcy  in  1933.  In  its 
subsequent  reorganization,  the  theater  branch  was  completely 
decentralized,  and  some  theaters  were  sold.ls 

Prosecutions  of  Distributors 

The  Federal  Trade  Commission  began  action  in  1921  against 
Famous  Players-Lasky  Corporation  charging  unfair  methods  of 
competition  in  violation  of  Section  5  of  the  Federal  Trade 
Commission  Act,  in  both  the  distribution  and  exhibition  of 
motion  pictures.  Paramount  and  its  affiliated  firms  were  found 
to  have  conspired  to  restrain  trade  and  create  a  monopoly  in 
the  production  and  distribution  of  motion  pictures  in  1914.19 
The  acquisitions  by  Famous  Players-Lasky  of  Paramount  Pic- 
tures Corporation  and  Artcraft  Pictures  Corporation,  two  na- 
tional distributors,  were  found  to  be  part  of  this  conspiracy. 
The  policy  of  building,  buying,  and  otherwise  controlling  first- 
run  theaters  was  found  to  be  for  the  purpose  of  intimidating 
and  coercing  all  theaters  to  license  Famous  Players-Lasky  films. 
The  key  distribution  practice  attacked  was  block  booking.  Films 
had  been  offered  in  most  cases  to  theaters  in  groups  or  blocks 
sufficient  to  fill  their  screens  for  an  entire  season.  Only  if  no  the- 
ater in  a  town  would  license  the  block  would  Famous  Players 
bargain  to  license  them  individually.  In  single  selling  the  asking 
price  per  film  was  approximately  50  per  cent  above  the  price  in 
blocks.  A  cease-and-desist  order  was  issued  against  continuing  the 
conspiracy,  against  block  booking,  and  against  building  or  threat- 
ening to  build  theaters  for  the  purpose  of  coercing  exhibitors  to 
license  Famous  Players-Lasky  pictures.  However,  a  petition  to 
enforce  the  block-booking  prohibition  was  denied  by  the  Court 
of  Appeals.20  On  the  basis  that  respondent's  share  of  domestic 

18  P.R.  645,  890-896,  947-948. 

19  In  Matter  of  Famous  Players-Lasky  Corp.  et  al.,  11  F.T.C.  187,  200  (1927);  see 
Lewis,  The  Motion  Picture  Industry,  pp.  142-180  for  detailed  analysis  of  block- 
booking  aspects. 

20  Federal  Trade  Commission  v.  Paramount  Famous-Lasky  Corp.,  57  F.  2d  152 
(CCA.  2,  1932). 
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releases  had  dropped  from  17  per  cent  in  1919  to  11.6  per  cent  in 
1923  and  rentals  from  29.8  per  cent  in  fiscal  1919-1920  to  20.5  per 
cent  in  1924,  the  court  found  a  "state  of  free  competition  in  the 
industry."  Since  it  found  respondent's  pictures  not  indispensable 
to  any  exhibitor,  it  found  no  violation  of  the  act. 

Prosecutions  against  horizontal  combinations  of  distributors 
were  more  successful.  In  1928  two  companion  cases  were  filed 
against  the  ten  leading  distributors  of  60  per  cent  of  all  films  to 
enjoin  continuance  of  a  conspiracy  to  restrain  trade  in  violation 
of  Section  1  of  the  Sherman  Act.21  These  distributors  controlled 
the  32  regional  trade  associations,  the  film  boards  of  trade,  in 
which  distributors  of  98  per  cent  of  all  films  held  membership. 
Through  these  affiliated  trade  associations,  almost  all  motion  pic- 
ture marketing  was  organized  to  deal  with  independent  exhibitors 
according  to  prescribed  rules.  In  the  first  case,  the  Supreme  Court 
held  illegal  the  agreement  to  use  a  standard  exhibition  contract 
providing  for  cash  payment  three  days  in  advance  of  shipment  of 
prints  and  the  system  of  compulsory  arbitration  of  all  trade  dis- 
putes which  allowed  a  distributor  to  demand  security  deposits  for 
rentals  of  up  to  $500.  Exhibitors  who  failed  to  obey  arbitration 
awards  were  to  have  been  boycotted  by  the  members  of  the  re- 
gional Board  of  Trade.22  In  the  second  case,  the  Supreme  Court 
held  illegal  the  rules  of  the  credit  committees  of  the  local  boards 
of  trade,  adopted  in  1926,  whereby  the  distributors  agreed  not  to 
license  films  to  the  purchaser  of  a  theater  until  he  had  agreed  to 
perform  the  uncompleted  distribution  contracts  of  the  former 
owner  or  had  made  some  satisfactory  settlement  with  distributors 
who  were  in  contract  with  the  former  owner.23  This  rule  was 
designed  to  protect  the  distributors'  block-booking  agreements 
from  being  evaded  by  real  or  colorable  transfers  of  title  to  theaters 
to  other  persons.  Where  the  better  theaters  in  a  town  were  tied  to 
different  distributors  by  block-booking  agreements,  a  distributor 
ousted  from  such  a  theater  might  find  no  other  to  take  over  his 
pictures  during  the  rest  of  the  marketing  year. 

One  attempt  at  horizontal  combination  by  distributors  was  frus- 

21  United  States  v.  Paramount  Famous-Lasky  Corp.  et  al.,  34  F.  2d  984  (S.D.N.Y., 
1929);  United  States  v.  First  National  Pictures  Inc.  et  al.,  34  F.  2d  815  (S.D.N.Y., 
1929). 

22  Paramount  Famous-Lasky  Corp.  v.  United  States,  282  U.S.  30  (1930).  In  Canada, 
the  standard  exhibition  contract  with  compulsory  arbitration  was  held  legal  in  a 
criminal  prosecution  under  the  Combines  Investigation  Act.  Rex  v.  Famous  Players 
[1932]  Ontario  Rep.  307,  344. 

23  United  States  v.  First  National  Pictures,  282  U.S.  44    (1930). 
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trated.  Fox  Film  Corporation  was  ordered  to  dispose  of  the  45 
per  cent  of  the  outstanding  stock  in  Loew's  Inc.  which  it  had  pur- 
chased.24 

The  trade  practices  of  the  local  theater  monopolies  of  the  major 
firms  also  came  under  fire  from  the  Antitrust  Division  and  the 
Federal  Trade  Commission.  These  prosecutions  are  discussed  in 
chapter  v. 

Sound  Films  and  the  Depression 

The  decade  of  the  1930's  was  preceded  by  a  real  estate  and  build- 
ing boom  which  saw  the  major  motion  picture  firms  build  and 
buy  manv  expensive  and  lavishly  decorated  theaters.  In  1928 
alone,  5161,930,000  was  spent  on  new  theaters;  the  total  number 
of  theaters  was  about  20,500.  The  heavy  borrowing  accessary  to 
finance  these  projects  might  well  have  put  some  of  the  firms  in 
bankruptcy  had  not  demand  increased  sharply  with  the  introduc- 
tion of  sound  pictures.  The  adverse  influence  of  the  introduction 
of  radio  on  motion  picture  demand  was  more  than  offset  bv  the 
effects  of  sound  films.  Average  weekly  motion  picture  attendance 
rose  from  57  millions  in  1927  to  an  estimated  80  to  90  millions  in 
1930.25  This  was  true  even  with  the  increase  in  admissions  as  film 
costs  rose  markedly.  In  1920,  the  average  feature  cost  between 
540.000  and  S30,000;  bv  1929,  the  average  sound  feature  cost  from 
S200,000  to  S400,000. 

Sound  films  were  introduced  bv  Warner  Brothers.  The  firm 
had  been  on  the  brink  of  failure  when,  as  a  last  effort  to  keep 
going,  it  invested  nearly  S800.000  in  experiments  in  sound  films. 
The  Warner  system  was  known  as  Yitaphone:  Fox  developed 
another  sound  system  named  Movietone.  Both  the  Warner  and 
Fox  patents  were  turned  over  to  Western  Electric,  the  Bell  Tele- 
phone subsidiary,  which  perfected  them.  In  1926,  under  exclusive 
AT&T  license,  Warner  released  two  pictures  with  sound  effects, 
and  in  1927  it  released  the  first  sound  feature,  The  Jazz  Singer. 
Fox  Film  Corporation  took  a  sublicense  from  Yitaphone  (Warner 
Brothers),  and  also  released  a  sound  feature  in  1927.  Warner 
Brothers  profited  greatlv  as  the  pioneer,  its  assets  increasing  from 
S16  million  in  1923  to  5230  million  in  1930. 

Western  Electric  organized  a  marketing  subsidiarv.  Electrical 

24  United  States  v.  Fox  Theatres  Corp.,  Eq.  51-122  S.D.N.Y..  1929),  C.C.H.  Trade 
Regulation  Reporter,  Supp.  Vol.  Ill,  Paragraph  3125,  3127    iS.D.N.Y.,   1931). 

■  Film  Daily  Yearbook,  1956.  107.  Jacobs,  op.  cit.,  p.  299,  estimates  the  1929  at- 
tendance at  110  millions  weekly.  This  compares  with  an  estimate  of  80  millions  by 
Film  Daily.  The  latter  figure  is  probably  closer  to  the  real  attendance. 
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Research  Products  Inc.  (E. R.P.I.)  in  1926  to  exploit  commercial 
fields  other  than  the  telephone.26  In  1927  it  terminated  the  ex- 
clusive patents  license  for  the  sound  process  it  had  given  Vitaphone 
(Warner  Brothers).  By  mid- 1928,  the  major  producers,  who  had 
refused  to  sublicense  from  Vitaphone,  had  taken  licenses  from 
E. R.P.I,  so  that  by  December  of  that  year,  E. R.P.I,  had  90  per 
cent  of  sound  film  production  under  exclusive  licenses,  and  1,046 
theaters  were  using  its  sound  equipment  as  compared  to  95  thea- 
ters using  other  makes.  This  was  accomplished  by  refusing  films 
to  theaters  which  did  not  have  Western  Electric  reproducing 
equipment.  Radio  Corporation  of  America,  the  other  major  firm 
in  the  sound  field,  objected  to  these  licenses  and  threatened  suit 
if  they  were  enforced.  By  December,  1929,  only  3,267  theater 
sound  installations  were  by  Western  Electric  as  compared  to 
4,926  by  other  companies.  RCA  also  objected  to  the  E. R.P.I. 
producer  licenses.  RCA  and  Western  Electric  had  signed  cross- 
licensing  of  patents  agreements  in  1926.  In  spite  of  this,  E. R.P.I, 
required  producers  to  pay  royalties  on  all  sound  films  produced 
or  distributed,  even  if  made  with  RCA  equipment.  This  gave 
E. R.P.I,  substantial  control  in  the  industry,  similar  to  that  which 
Motion  Picture  Patents  Company  had  had  20  years  earlier. 

RCA  secured  its  position  in  the  motion  picture  field  in  1928 
by  entering  film  production,  distribution,  and  exhibition  through 
a  subsidiary,  Radio-Keith-Orpheum  Corp.  However,  almost  the 
entire  industry  except  RKO  remained  tied  to  E. R.P.I,  exclusive 
dealing  agreements  until  1935.  In  that  year,  under  threat  of  pri- 
vate antitrust  action,  a  settlement  between  RCA  and  AT&T 
brought  to  an  end  the  E. R.P.I,  exclusive  control  contracts.  War- 
ner Brothers,  Fox  Film  Corporation,  and  Columbia  Pictures  Cor- 
poration installed  RCA  sound  equipment  in  their  production 
units. 

In  1931,  as  the  novelty  of  sound  began  to  decline,  the  general 
economic  depression  hit  the  industry.  As  a  result,  the  banking  in- 
terests which  had  been  creditors  of  the  major  motion  picture  firms 
and  had  financed  their  theater  acquisitions  began  to  exercise  more 
direct  influence.27  There  is  no  evidence,  however,  to  tie  banker 

26  The  summary  here  is  adopted  from  U.S.,  Federal  Communications  Commis- 
sion, Report  on  the  Investigation  of  the  Telephone  Industry  in  the  United  States 
(House  Doc.  340,  76th  Congress,  1st  Session,  1939),  402  et  seq. 

27  The  following  materials  are  summarized  from  F.  D.  Klingender  and  S.  Legg, 
Money  Behind  the  Screen  (London:  Laurence  and  Wishart,  1937),  pp.  72-78,  and 
T.N.E.C,  pp.  59-62. 
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influence  to  the  horizontal  combination  that  was  later  proved  to 
have  existed  among  the  major  firms. 

Paramount  was  adjudicated  bankrupt  in  1933  and  was  reor- 
ganized in  1935.  During  the  period  of  reorganization,  control  of 
Paramount  is  alleged  to  have  passed  from  Kuhn,  Loeb,  and  Com- 
pany to  Lehman  Brothers  and  Atlas  Corporation.  J.  E.  Otterson, 
former  head  of  E.R.P.I.,  was  installed  as  president  of  Paramount 
in  the  reorganization.  By  1937,  Lehman  Brothers  and  Atlas  Cor- 
poration owned  only  a  very  small  percentage  of  Paramount  pre- 
ferred stock,  which  could  not  be  termed  a  controlling  interest.28 

In  1933,  Wesco  Corporation,  the  theater  subsidiary  of  Fox  Film 
Corporation,  went  into  receivership.  Its  capital  structure  was  re- 
adjusted in  1934  with  58  per  cent  of  its  stock  going  to  Chase 
National  Bank,  a  Rockefeller  interest.29  In  1935,  Twentieth  Cen- 
tury Pictures  Inc.,  in  which  Chase  National  had  substantial  stock 
interest,  was  merged  with  Fox  Film  Corporation  to  make  Twen- 
tieth Century-Fox  Film  Corporation.  William  Fox  was  forced  to 
sell  to  H.  L.  Clarke  of  Chicago  for  S18,000,000.30  Clarke  was 
backed  by  Chase  National. 

In  1933,  RKO  Corporation  went  into  an  equity  receivership 
and  in  1934  filed  a  petition  for  reorganization  under  section  77B 
of  the  Bankruptcy  Act.  In  1935,  RCA  (Rockefeller)  sold  one-half 
interest  in  the  firm  to  Atlas  Corporation  and  Lehman  Brothers 
(Morgan).31  The  firm  did  not  come  out  of  receivership  until  1940. 

Chase  National  Bank  and  Dillon,  Read,  and  Company  ac- 
quired interests  in  Loew's  Inc.32  In  1933,  Universal  Chain  Thea- 
tres Corporation  went  into  receivership,  and  the  theaters  remain- 
ing in  the  firm  were  sold.  In  1936,  Universal  Pictures  Corporation 
passed  into  the  hands  of  Standard  Capital.  A.  A.  Giannini  of  the 
Bank  of  America  had  interests  in  Columbia  Pictures  Corporation 
and  Universal  Pictures  Corporation. 

*  Moody's  Manual  of  Investments,  1937,  pp.  566,  2050;  U.S.  Temporary  National 
Economic  Committee,  The  Distribution  of  Ownership  in  the  200  Largest  Non- 
financial  Corporations    (Monograph  No.  29,  1940),  pp.  1182-1185. 

*  Moody's  Manual  of  Investments,  1936,  p.  326. 

30  Fox's  bargaining  position  with  the  bankers  was  greatly  weakened  when  the 
United  States  Supreme  Court  reversed  lower  court  rulings  and  held  his  Tri-Ergon 
sound  patents  (American  rights  to  the  German  Klangfilm  system)  invalid.  Para- 
mount Publix  Corp.  v.  American  Tri-Ergon  Corp.,  294  U.S.  464  (1935);  Altoona 
Publix   Theatre  v.  American  Tri-Ergon  Corp.,  294  U.S.  477    (1935). 

*  Moody's  Manual  of  Investments,  1937,  pp.  566,  2050. 

32  By  1937  these  financial  firms  had  sold  their  shares.  U.S.,  T.N.E.C,  Monograph 
No.  29,  pp.  1032-1035. 
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The  industry  found  it  was  not  as  immune  to  depression  as  its 
executives  had  believed  in  1930.  Average  weekly  attendance 
dropped  from  an  estimated  80  millions  in  1930  to  50  millions  in 
1932  and  1933.  By  mid-1933,  5,000  theaters  were  closed.  Even  the 
affiliated  circuits  sold  some  theaters.  In  1933,  the  National  In- 
dustrial Recovery  Act  was  passed,  and  a  Code  of  Fair  Competition 
was  set  up  for  the  industry.  This  system  of  self-government  was 
administered  by  five  members  from  the  major  firms,  five  represent- 
ing unaffiliated  interests,  and  three  representatives  of  the  National 
Recovery  Administration  without  vote.33  The  major  firms  with 
their  large  affiliated  circuits  of  theaters  dominated  the  code  au- 
thority.34 In  this  manner,  the  controls  exercised  by  the  local  trade 
associations,  the  film  boards  of  trade,  became  reinforced  by  open 
collusion,  fostered  by  the  government.  By  controlling  the  thirty- 
one  local  grievance  boards  and  the  thirty-one  local  clearance  and 
zoning  boards,  the  major  circuits  were  able  to  give  legal  sanction 
to  the  marketing  pattern  which  they  had  established  to  give  them 
preemptive  first-run  exhibition  in  most  major  cities.35  In  this  way 
the  major  firms  were  able  to  perpetuate  a  market  structure  with 
its  barriers  to  entry  which  enabled  them  to  be  the  most  powerful 
market  force  in  determining  the  distribution  of  profits  among  the 
firms  in  the  industry.  Although  the  N.I.R.A.  came  to  an  end  in 
1935,  combination  among  the  major  firms  kept  the  industry's 
structure  stable  up  to  and  even  after  the  Paramount  case  was  filed 
in  1938. 

83  U.S.  National  Recovery  Administration;  Work  Materials  No.  34,  Motion  Pic- 
ture Industry,  38-61  (1936);  Louis  Nizer,  New  Courts  of  Industry:  Self -Regulation 
under  the  Motion  Picture  Code    (New  York:  Longacre  Press,  1935). 

84  Report  of  the  National  Recovery  Review  Board,  quoted  in  T.N.E.C,  pp.  7-8. 

85  Decisions  of  the  N.R.A.  administrative  boards  received  judicial  enforcement. 
General  Theatres  v.  Metro-Goldwyn-Mayer  D.  Corp.,  9  F.  Supp.  546  (Col.,  1935), 
appeal  dismissed  86  F.  2d  1000  (CCA.  10,  1936). 
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Industrial  Structure  at  the  Time 
of  Prosecution 


The  motion  picture  industry's  place  in  American  business  is  not 
as  important  as  its  position  in  the  public  eye  might  lead  one  to 
believe.  In  1946  it  produced  only  0.63  per  cent  of  national  in- 
come.1 Motion  picture  admissions  in  that  year  were  19.6  per  cent 
of  total  recreation  expenditures.  The  industry's  total  compensa- 
tion to  employees  in  1946  was  $702  million  or  only  0.60  per  cent 
of  the  national  total.  Its  full-time  equivalent  employees  numbered 
228.000  or  0.48  per  cent  of  the  national  total.  Profits  of  all  motion 
picture  corporations  in  1946  was  S356  million,  which  was  1.41  per 
cent  of  all  corporate  profits.2  And  by  1956  all  these  ratios  had 
declined  substantially.3 

TABLE  9 
Investment  in  the  Motion  Picture  Industry 


Sector 

Amount 

Per  cent 

Production  (studios) 
Distribution  ^exchanges,  etc.) 
Exhibition  (theaters) 

S    125,000,000 

25,000.000 

1,900,000,000 

6.1 

1.2 

92.7 

Total 

S2,050,OO0,0OO 

100.0 

Source:  1947-48  Motion  Picture  Almanac,  p.  xvi. 

1  U.S.  Department  of  Commerce,  Xational  Iricome  Supplement  to  Survey  of  Cur- 
rent Business,  1954,  pp.  177,  179,  197. 

2  U.S.  Internal  Revenue  Service,  Statistics  of  Income  for  1946  (Washington,  D.C.: 
1953V  pp.  94.  100. 

3  In  1956,  the  motion  picture  industry  produced  0.29  per  cent  of  national  income. 
Admissions  were  9.4  per  cent  of  total  recreation  expenditures.  The  industry's  total 
compensation  to  employees  of  S797  million  was  0.33  per  cent  of  the  national  total. 
Its  total  number  of  full-time  equivalent  employees  of  200,000  was  0.35  per  cent  of 
the  national  total.  Survey  of  Current  Business,  July,  1957,  pp.  16,  19. 

[33] 
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Capital  investment  in  the  motion  picture  industry  in  1946  was 
estimated  by  the  Department  of  Commerce  at  S2.050  million. 
Table  9  shows  the  breakdown  into  the  three  major  branches  of 
the  industry.  Floyd  B.  Odium,  president  of  Atlas  Corporation  and 
a  leading  motion  picture  investment  specialist,  considered  that 
these  figures  understated  the  true  facts.4  Major  reorganizations, 
such  as  Paramount's.  resulted  in  values  of  theaters  being-  written 
down  far  below  costs.  Studios,  also,  were  over-depreciated.  He 
estimated  that  inventories  of  films  in  process,  ready  for  release  and 
released,  would  a^STesrate  more  than  S300  million.  The  onlv  other 
asset  figures  available  were  those  collected  by  the  Internal  Rev- 
enue Service  on  assets  of  corporations.5  The  Internal  Revenue 
figures  showed  motion  picture  corporation  assets  in  1946  to  have 
been  1 1,854  million.6  Since  one-half  of  the  theaters,  although  they 
were  the  smaller  ones,  were  not  included  in  this  figure,  total 
assets  of  all  motion  picture  firms  were  probably  between  S2  bil- 
lion and  $2.5  billion.  Even  at  the  higher  figure,  the  motion  pic- 
ture industry  would  still  have  constituted  less  than  0.5  per  cent  of 
all  business  assets. 

The  Paramount  Defendants 

The  eight  firms  which  became  defendants  in  the  Paramount  case 
were  the  largest  distributors  of  films.  Five  of  these  firms  com- 
pletely  integrated  production,  distribution,  and  theater  circuits. 
These  were  Paramount  Pictures  Inc.,  Loew's  Inc.,  Radio-Keith- 
Orpheum  Corporation,  Warner  Brothers  Pictures  Inc.,  and 
Twentieth  Century-Fox  Film  Corporation.  The  other  three  de- 
fendants did  not  own  theaters.  Two  of  them,  Columbia  Pictures 
Corporation  and  Universal  Pictures  Company  Inc.,  engaged  in 
both  production  and  distribution.  United  Artists  Corporation  en- 
gaged onlv  in  the  distribution  of  films  for  the  smaller  independ- 
ent producers.  The  first  five,  those  owning  theaters,  were  desig- 
nated the  "major"  defendants;  the  last  three,  the  "minor" 
defendants. 

Although  the  major  firms  engaged  primarily  in  motion  picture 

*  Floyd  B.  Odium,  "Financial  Organization  of  the  Motion  Picture  Industry," 
Annals,  Vol.  254.  November  1947,  p.  18. 

5  In  the  motion  picture  industry,  all  leading  producers,  most  small  producers,  and 
all  nation-wide  distributors  were  incorporated.  A  majority  of  theater  assets  were 
probably  owned  by  corporations  also.  In  194S,  47  per  cent  of  United  States  theaters 
which  took  in  77  per  cent  of  all  theater  receipts  were  owned  by  corporations.  UJS. 
Bureau  of  the  Census.  Census  of  Business,  194S.  Vol.  VI.  p.  5.09. 

6U.S.  Internal  Revenue  Service,  Statistics  of  Income  for  1946,  p.  170. 
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production,  distribution,  and  exhibition,  most  of  them  had  other 
interests  also.  Each  of  the  five  majors  had  many  subsidiary  cor- 
porations which  held  title  to  one  or  a  few  theater  buildings.  Others 
operated  film-processing  laboratories.  Four  of  the  five  majors  had 
music-publishing  subsidiaries  to  exploit  the  music  purchased  for 
use  with  films.  Others  produced  phonograph  records,  produced 
stage  plays,  and  operated  radio  stations.  Subsidiaries  of  Loew's 
operated  theaters  in  Europe  and  elsewhere,  and  those  of  Twen- 
tieth Century-Fox  operated  in  New  Zealand,  South  Africa,  and 
England.  The  three  minor  distributors  confined  their  activities  to 
motion  picture  production  or  marketing  and  did  not  engage  in  the 
many  related  fields. 

Total  assets  of  the  seven  leading  firms  which  published  financial 
data  for  1946  exceeded  $891  millions.  The  seven  defendants  to- 
gether had  assets  equal  to  48  per  cent  of  all  motion  picture  cor- 
porations; these  are  listed  in  table  10.  Assets  of  the  five  majors 

TABLE  10 

Assets  of  Seven  Leading  Motion  Picture  Firms,  1946 

Firm  Assets 

Paramount  Pictures  Inc SI 48,988,983 

Loew's  Inc 218,323,421 

Twentieth  Century-Fox  Film  Corp 148,983,269 

Warner  Bros.  Pictures  Inc 188,053,000 

Radio-Keith-Orpheum  Corp 106,361,700 

Universal  Pictures  Co.,  Inc 42,357,138 

Columbia  Pictures  Corp 38,047,432 

Total S891, 114,943 

Sources:  Annual  reports  of  firms  for  1946. 

alone  constituted  44  per  cent  of  all  assets  of  motion  picture  cor- 
porations. The  significance  of  the  sizes  of  the  firms  can  best  be 
measured  by  showing  their  controls  at  each  level  of  industry 
operations — production,  distribution,  and  exhibition. 

Production 

The  seven  defendants  in  the  Paramount  case  who  were  producers 
of  films  (all  except  United  Artists)  were  charged  with  conspiracy 
to  restrain  trade  and  monopolize  motion  picture  production.7 
However,  during  the  trial,  government  counsel  conceded  that  il- 

7  United  States  v.  Paramount  Pictures,  66  F.  Supp.  323,  330    (S.D.N.Y.,  1946). 
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legal  control  of  production  had  not  been  proved.8  The  trial  court 
made  an  uncontested  finding  of  fact  to  this  effect.9 

As  shown  in  table  11,  the  seven  producer-defendants  made  316 


TABLE  n 

Average  Production  of  Feature  Films  in  the  United  States 

by  Major  Companies  and  by  Independent  Producers 

(Five  Seasons,  1934-1935  to  1938-1939) 


Company 

Features  produced 

Per  cent  of  total 

Paramount 

47 

9.2 

Loew's  Inc. 

42 

8.3 

Twentieth  Century-Fox 

50 

9.8 

Warner  Bros. 

55 

10.8 

RKO 

42 

8.3 

Columbia 

41 

8.1 

Universal 

39 

7.7 

Subtotal 

316 

62.2 

Independent  producers  distributing 

through  United  Artists 

18 

3.5 

Other  independent  producers 

174 

34.3 

Total 

508 

100.0 

Source:  United  States  v.  Paramount  Pictures,  66  F.  Supp.  323  (S.D.N. Y.,  1946), 
Amended  and  supplemental  complaint,  Nov.  14,  1940,  and  Answers  of  Loew's  Inc. 
and  Warner  Bros. 


features  or  62.2  per  cent  of  all  features  in  five  prewar  seasons.  Each 
firm  produced  40  to  60  pictures  annually.  With  the  wartime 
shortages  of  material  and  personnel  and  with  the  limitation  on 
block  booking  in  the  1940  consent  decree,  total  production 
dropped.  In  1946,  the  seven  producer-defendants  made  216  fea- 
tures,10 which  is  estimated  to  be  slightly  less  than  60  per  cent  of 
all  domestic  productions.  Industry  analysts  asserted  that  the  pre- 
war percentage  figures  understate  the  importance  of  the  Para- 
mount defendants  in  the  production  branch.  Almost  all  of  the 
best  quality  films   (A  pictures)  were  produced  by  the  seven  pro- 

8P.R.  387. 

9  United  States  v.  Paramount  Pictures,  70  F.  Supp.  53,  60  (S.D.N.Y.,  1947),  Find- 
ings 59  and  60. 

10  Production  by  firms  in  1946  were:  Paramount,  24;  Twentieth  Century-Fox,  24; 
Loew's,  32;  Warner  Bros.,  19;  RKO,  28;  Columbia,  53;  Universal,  36.  Variety, 
Jan.  1,  1947,  p.  7;  Variety,  Jan.  8,  1947,  p.  39;  United  States  v.  Twentieth  Century- 
Fox,  137  F.  Supp.  78  (S.D.  Calif.  1955),  Transcript  of  Record,  pp.  1948-1950. 
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ducer-defendants  or  by  independents  affiliated  with  United  Ar- 
tists.11 Features  produced  by  most  other  independent  producers 
consisted  "largely  of  'quickies,'  westerns  and  melodramas  which 
are  not  shown  in  first-class  theaters."  12 

Effective  combination  for  direct  control  of  production  output 
was  not  possible  in  the  motion  picture  industry.  Heterogeneous 
inputs  (in  the  form  of  stories  and  actors)  and  highly  differentiated, 
continuously  changing  film  product  were  factors  promoting  in- 
novation and  the  entry  of  independent  producers.  For  this  reason, 
only  limited  partial  attempts  to  control  production  were  made 
through  long-term  contracts  with  popular  stars  and  through  the 
industry's  system  of  self-censorship.  These  are  discussed  below.  As 
will  be  shown  in  the  section  of  this  chapter  on  exhibition,  the 
major  firms  obtained  effective  indirect  control  of  production  by 
their  control  of  first-run  theaters.  By  monopolizing  the  final  mar- 
keting outlet  they  successfully  curtailed  entry  by  independent  pro- 
ducers. 

In  1945  it  was  estimated  that  there  were  40  independent  pro- 
ducers of  feature  films  in  Hollywood.13  Y.  Frank  Freeman,  vice- 
president  of  Paramount,  testified  that  these  were  many  more  than 
existed  in  1938,  the  year  the  original  complaint  was  filed  in  the 
Paramount  case.  He  characterized  the  appearance  of  this  large 
number  of  new  independent  producers  as  a  major  development 
since  1938.  Of  prewar  productions,  20  to  40  per  cent  had  failed. 
Only  major  producers  had  made  enough  films  to  offset  losses  by 
profits  on  more  successful  films.  Wartime  theater  attendance 
resulted  in  high  film  revenues  and  profits.  Lowered  output,  caused 
partly  by  a  shortage  in  major  firms  of  trained  producers,  made 
independent  productions  less  uncertain  ventures.14  These  factors 
encouraged  the  entry  of  independents  which  entry  market  uncer- 
tainties and  control  by  major  firms  had  prevented  in  the  prewar 
period.15  Furthermore,  the  major  distributors  had  less  of  their 
own  product  to  distribute,  causing  them  to  bid  to  distribute  in- 

11  The  output  of  these  firms  was  estimated  by  officials  of  the  Motion  Picture  Pro- 
ducers and  Distributors  of  America  to  be  80  per  cent  of  the  total  value  of  all  pro- 
ductions. U.S.,  N.R.A.,  Division  of  Review,  Work  Materials  No.  34,  Motion  Picture 
Industry,  p.  11    (1936). 

^T.N.E.C,  p.  9. 

13  P. R.  639. 

"For  a  fuller  analysis  of  the  impact  of  the  antitrust  decrees  on  independent 
production,  see  chap,  vi,  pp.  112  to  118. 

15  Leading  stars,  producers,  and  directors  set  up  independent  firms  to  make  one 
or  two  pictures  and  thus  benefit  by  lower  capital  gains  taxation.  Variety,  June  7, 
1944,  p.  7,  and  July  5,  1944,  p.  3. 
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dependent  productions  and  to  offer  lower  distribution  charges.16 
Wall  Street  investment  houses  offered  to  float  securities  for  prom- 
ising new  firms,  and  commercial  factors  also  entered  motion  pic- 
ture finance.17 

The  government  failed  to  prove  monopoly  of  the  inputs  of 
motion  picture  production.  Although  the  majority  of  total  studio 
space  was  owned  by  the  producer-defendants,  evidence  showed 
that  a  number  of  them  rented  space  to  independent  producers.18 
There  were,  as  well,  a  number  of  large  independent  studios,  like 
Samuel  Goldwyn's,  which  leased  space  to  other  independents.19 
The  Paramount  defendants  were  not  shown  to  have  control  of  the 
sources  of  photographic  and  lighting  equipment  or  of  raw  film 
stock.  Nevertheless,  both  the  equipment  and  the  raw  film  were 
produced  in  highly  oligopolistic  markets.  Although  there  is  no 
direct  evidence,  the  costs  of  these  items  were  probably  higher  than 
they  would  have  been  under  effective  competition,  thus  posing 
another  barrier  to  the  entry  of  independents  with  minimum  fi- 
nancing. The  high  price  of  raw  film  might  have  caused  producers 
to  make  fewer  prints  and  might  have  decreased  the  supply  of  films 
available  at  any  one  time.20  In  the  film-processing  field,  there  were 
more  nearly  competitive  conditions.21 

The  specific  allegation  of  illegal  restraint  of  trade  in  production 
was  that  acting  and  technical  personnel  were  put  under  exclusive 
contracts  by  the  defendants  and  lent  only  to  one  another.22  This 
was  alleged  to  have  curtailed  the  free  bidding  for  employees.  Com- 
pilations showed  that  between  1933  and  1940,  the  seven  producers 
lent  2,005  players,  directors,  cameramen,  and  other  production 
talent  to  one  another  but  only  180  such  personnel  to  independent 

16  Ibid.,  June  27,  1945,  p.  3.  RKO  offered  independent  firms  the  use  of  studio 
space  and  even  advanced  "end  money,"  underlying  equity  funds  for  productions. 
Ibid.,  May  2,  1945,  p.  13. 

17  Ibid.,  Jan.  16,  1946,  p.  3;  March  13,  1946,  p.  3;  April  3,  1946,  p.  13. 
18P.R.  651,  1523,  2132Y. 

19  Variety,  Dec.  29,  1943,  p.  3,  and  April  18,  1945,  p.  5. 

20  In  1937  one  firm,  Eastman  Kodak  Co.,  manufactured  65  per  cent  of  all  cinema 
negative  film  and  75  per  cent  of  all  cinema  positive  film.  U.S.  Cong.,  House,  Com- 
mittee on  Small  Business,  United  States  Versus  Economic  Concentration  and 
Monopoly  (Washington,  D.C.:  1947),  p.  100.  A  postwar  estimate  gives  Eastman 
Kodak  70  per  cent  of  all  raw  film;  Dupont,  25  per  cent;  and  Ansco,  5  per  cent. 
Morris  L.  Ernst,  The  First  Freedom    (New  York:  Macmillan  Co.,  1946),  p.  238. 

21  In  1946  there  were  16  independent  film  processors  in  Hollywood  and  an  equal 
number  in  other  cities.  Terry  Ramsaye,  Ed.,  1946— 1!  International  Motion  Picture 
Almanac,  p.  738. 

22  United  States  v.  Paramount  Pictures,  Amended  Complaint   (1940),  Par.  102-104. 
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producers.  By  the  time  of  the  trial,  however,  the  pattern  had 
changed.  With  the  increase  in  independent  producers,  many  pic- 
ture stars  under  term  contract  to  a  major  firm  reserved  the  right 
to  make  pictures  elsewhere.23  Lending  of  all  types  of  personnel  to 
independent  producers  increased.  RKO  had  lent  109  persons  to 
other  defendant  producers  and  only  12  to  independents  between 
1933  and  1940.  Between  1940  and  1945,  RKO  lent  30  persons  to 
defendant  producers  and  38  to  independents.24 

The  statistics  of  personnel  under  exclusive  contract  to  producer- 
defendants  are  inconclusive  on  the  monopoly  issue.  Of  the  1,054 
members  of  the  Screen  Actors  Guild  who  received  feature  billing 
in  September,  1945,  only  261  were  under  term  contract  to  a  de- 
fendant.25 There  is  no  evidence  concerning  the  market  significance 
of  these  261,  however.  If  they  were  the  most  popular  actors,  these 
few  would  give  substantial  monopoly  power  to  the  firms  to  which 
they  were  signed.  In  the  same  period,  there  were  952  active  mem- 
bers of  the  Screen  Writers  Guild,  but  only  174  of  these  were  under 
term  contract  to  one  of  the  producer-defendants.  Of  the  222  fea- 
ture motion  picture  men  in  the  Senior  Directors  Guild,  only  75 
were  under  term  contract  to  one  of  the  defendants.  The  govern- 
ment did  not  contest  these  statistics  or  argue  that  they  hid  the 
true  significance  of  those  under  term  contract.  It  is  probable  that 
the  most  popular  personnel  were  under  shorter  term  contract, 
since  they  would  wish  to  be  free  to  accept  higher  offers  as  the 
demand  for  their  services  increased.  Extra  and  bit  players  could 
be  hired  most  efficiently  through  the  Central  Casting  Corporation, 
a  service  to  which  only  members  of  the  Association  of  Motion 
Picture  Producers  had  access.26  There  is  no  indication,  however, 
that  independent  producers  could  not  join  this  organization. 

Monopoly  control  at  the  production  level  of  the  motion  picture 
industry  was  not  proved.  Had  there  been  effective  combined  con- 
trol of  supply  at  that  level,  much  of  the  combination  in  distribu- 
tion and  exhibition  would  have  been  unnecessary.  Monopoly 
power  sufficient  to  control  supply  could  be  enforced  only  at  the 
exhibition  level  when  supplemented  by  the  distribution  combine. 
For  this  reason,  the  real  barriers  to  independent  producers  were 
created  in  the  marketing  of  films. 

^P.R.  631. 
MP.R.  1801. 

25  P. R.  1799. 

26  T.N.E.C,  pp.  14,  69. 
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Production  Code  Administration 

The  organized  system  of  self-censorship  in  the  motion  picture 
industry  was  one  means  by  which  the  larger  firms  controlled  the 
content  of  films  in  an  effort  to  control  output.  The  Motion  Picture 
Producers  and  Distributors  of  America  Inc.  (MPPDA)  was 
founded  in  1922.27  Its  name  was  changed  to  the  Motion  Picture 
Association  of  America  Inc.  (MPAA)  in  1945.  One  of  its  primary 
purposes  was  to  fight  the  rising  tide  of  state  and  municipal  cen- 
sorship of  films.  To  protect  member  firms  from  charges  of  im- 
morality, the  MPPDA  began  the  examination  of  scripts  on  an 
advisory  basis  in  1926.  A  list  of  "Don'ts"  and  "Be  carefuls"  was 
formulated  in  1927. 

The  Motion  Picture  Production  Code  was  drafted  for  the 
MPPDA  in  1930  by  Father  Daniel  A.  Lord,  a  Catholic  priest,  and 
was  enforced  loosely  for  the  first  four  years.  Following  a  militant 
campaign  by  the  Catholic  Legion  of  Decency,  which  included 
threats  to  boycott  films,  the  enforcement  machinery  was  strength- 
ened. In  1934,  Joseph  I.  Breen,  a  newspaper  man,  was  put  in 
charge  of  the  Production  Code  Administration  (PCA),  the  censor- 
ship branch  of  the  MPPDA.  A  $25,000  penalty  was  to  be  assessed 
against  a  member  firm  which  violated  the  code.28  The  general 
principles  of  the  code  are  as  follows: 

1.  No  picture  shall  be  produced  which  will  lower  standards  of 
those  who  see  it.  Hence  the  sympathy  of  the  audience  shall  never 
be  thrown  to  the  side  of  crime,  wrong  doing,  evil  or  sin. 

2.  Correct  standards  of  life,  subject  only  to  the  requirements  of 
drama  and  entertainment,  shall  be  presented. 

3.  Law,  natural  or  human,  shall  not  be  ridiculed,  nor  shall 
sympathy  be  created  for  its  violation. 

The  particular  areas  of  prohibition  were  listed  under  the  follow- 
ing headings:  crimes  against  the  law,  sex,  vulgarity,  obscenity,  pro- 
fanity, costume,  dances,  religion,  locations  (bedrooms),  national 
feelings,  titles,  and  repellent  subjects.29  Advertising  materials  for 

27  The  first  president  of  the  MPPDA  was  Will  H.  Hays,  former  postmaster  gen- 
eral. For  a  history  of  self-regulation  in  the  motion  picture  industry,  see  Raymond 
Moley,  The  Hays  Office  (New  York:  Bobbs-Merrill  Co.,  1945),  and  Ruth  Ingles, 
Freedom  of  the  Movies    (Chicago:  University  of  Chicago  Press,  1947). 

28  The  fines  have  since  been  removed  from  the  code  on  the  advice  of  counsel  that 
they  violated  the  antitrust  laws. 

29  For  more  complete  discussion  see  G.  Shurlock,  "The  Motion  Picture  Production 
Code,"  Annals,  November,  1947,  pp.  140-146. 
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pictures  were  also  subject  to  code  regulations  through  its  Advertis- 
ing Code  Administration   (AC A). 

Member  producers  were  obligated  to  submit  all  scripts  and  all 
finished  pictures  to  the  PCA  for  approval.  Nonmember  producers 
were  also  invited  to  use  the  PCA  censorship  services  and  usually 
did.  In  fact,  more  than  95  per  cent  of  all  pictures  made  in  the 
United  States  in  the  period  before  the  Paramount  decision  were 
made  with  the  cooperation  of  the  PCA.30  In  1945,  68  domestic 
and  foreign  producers  also  used  the  services  of  the  PCA.31 

Statistics  indicate  that  most  scripts  and  films  were  approved  by 
the  PCA.  In  the  eleven-year  period,  1935-1945,  5,807  new  features 
were  approved  and  only  40  were  absolutely  rejected.32  Of  these,  13 
were  subsequently  reedited,  rereviewed,  and  finally  approved.  Of 
the  389  new  features  reviewed  in  1945,  none  was  rejected,  but  43 
were  sent  back  for  slight  changes  before  approval.  Treatment  of 
literary  raw  materials  such  as  novels  and  scripts  was  quite  similar 
in  that  most  were  approved.  Of  581  new  feature  scripts  submitted 
to  the  PCA  in  1945,  47  initially  rejected  were  revised,  resub- 
mitted, and  eventually  approved.33  Another  59  books,  plays,  treat- 
ments, and  scripts  were  rejected  in  toto.  Twenty-three  other 
books,  plays,  treatments,  and  scripts  were  rejected  in  part,  and  no 
one  of  these  was  resubmitted  before  December  31,  1945. 

The  economic  effectiveness  of  self-censorship  arose  from  the  fact 
that  the  PCA  was  controlled  by  the  five  theater-owning  majors.34 
These  major  circuits  were  in  firm  agreement  under  the  code  not  to 
exhibit  films  that  failed  to  obtain  the  PCA  seal  of  approval.  Since 
they  controlled  70  per  cent  of  first-run  theaters  in  major  cities, 
which  paid  45  per  cent  of  all  film  rentals,  and  since  a  majority  of 
other  theaters  showed  only  films  which  had  proved  their  earning 
power  in  first  runs,  the  lack  of  code  seal  would  most  likely  mean 
large  net  losses  on  a  film.  In  essence,  the  five  majors  exercised 
censorship  over  the  entire  industry.  The  most  important  effect  of 
this  combination  in  limiting  the  supply  of  films  was  to  restrict  the 
production  of  pictures  treating  controversial  issues.  With  a  few 
notable  exceptions,  the  code  enforced  conformity  to  a  rigid  repeti- 

30  ibid.,  p.  142. 

81  Motion  Picture  Association  of  America,  Inc.,  Annual  Report,  March  25,  1946, 
p.  22. 

82  Ibid.,  p.  23. 

33  Ibid.,  p.  25. 

34  Ernst,  op.  cit.,  p.   183,  states  "The  Production  Code  administrators  are  em- 
ployees of  the  major  producing  companies." 
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tious  pattern  of  stories  and  plots  that  prevented  new  approaches  to 
drama  or  new  ideas  in  picture  stories  from  reaching  the  screen.35 
The  independent  producer  who  hoped  to  establish  his  name  and 
business  by  treating  such  important  social  problems  as  race  rela- 
tions or  extremist  politics  could  effectively  be  kept  out  of  the 
market  by  the  PCA.  This  barrier  to  quality  competition  tended  to 
focus  film  rivalry  more  on  the  leading  stars,  many  of  whom  were 
already  under  contracts  to  majors  or  demanded  more  salary  than 
a  new  firm  could  finance. 

The  operation  of  the  code  upon  scripts  is  described  by  Morris 
L.  Ernst  as  follows: 

.  .  .  Those  [books,  plays  or  stories]  that  cannot  be  stretched  or  mutilated 
to  conform  are  irrevocably  barred  from  the  screen.  Sinclair  Lewis'  It  Can't 
Happen  Here  suffered  such  a  fate.  No  matter  how  they  squeezed  and  cut  it 
to  fit  into  the  unyielding  framework  of  the  Production  Code,  its  theme  was 
still  sticking  out.  Will  Hays'  categorical  rejection  of  It  Can't  Happen  Here 
was  explained  by  "fear  of  international  politics  and  fear  of  boycotts 
abroad."  36 

The  effects  on  completed  films  were  similar.  Key  scenes  were  force- 
fully deleted  because  the  rigid  code  made  no  allowance  for  con- 
text. Thus  For  Whom  the  Bell  Tolls  is  said  to  have  been  emas- 
culated.37 

There  is  a  second  and  equally  important  effect  of  the  code.  In 
its  effort  to  "protect  the  immature  and  irresponsible  from  anti- 
social action,"  38  the  Production  Code  became  a  private  govern- 
ment of  the  industry.  But  private  government  has  no  "equal  pro- 
tection clause"  and  can  lead  to  discriminatory  abuses.  In  1946, 
Mary  Pickford,  co-owner  of  United  Artists  Corporation,  charged 
that  the  Production  Code  was  administered  in  favor  of  the  Big 
Five  major  firms.39  In  that  year,  Howard  Hughes,  an  independent 
producer  who  distributed  through  United  Artists,  came  into  con- 
flict with  the  PCA  on  the  code  sections  relating  to  sex.  The  code 

35  In  many  industries  innovation  has  been  the  key  to  entry  of  new  firms  and  new 
or  revived  rivalries  that  break  down  established  or  potential  monopolies.  See  M. 
Conant,  "Competition  in  the  Farm  Machinery  Industry,"  lournal  of  Business,  Vol. 
26  (January,  1953),  p.  26;  J.  S.  Bain,  "Conditions  of  Entry  and  the  Emergence  of 
Monopoly,"  in  E.  H.  Chamberlain,  Ed.,  Monopoly  and  Competition  and  Their 
Regulation    (London,  1954),  p.  215. 

36  Ernst,  op.  cit.,  p.  203. 
aiIbid.,  p.  204. 

38  M.  Knepper,  "Is  Hollywood  Growing  Up?"  Forum,  Vol.  106    (July,  1946),  p.  21. 

39  "As  things  stand  now,  the  Big  Five  are  both  Congress  and  the  Supreme  Court. 
They  not  only  make  the  rules,  but  they  sit  in  judgment  on  the  operation  of  them, 
so  that  an  independent  has  no  recourse."  Variety,  September  25,  1946,  p.  3. 
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had  the  effect  of  banning  sexual  display  but  approving  much  that 
was  sexually  suggestive.  Authoritarian  power  was  vested  in  the  code 
administrators  to  decide  what  was  too  suggestive.  Hughes'  picture, 
The  Outlaw,  had  been  submitted  to  the  PCA  and  certain  dele- 
tions had  been  made  at  the  censors'  request  and  approval  given. 
When  advertising  for  the  film  was  rejected  by  the  code  admin- 
istrators, Hughes  used  it  anyway.  In  reprisal,  the  PCA  approval 
of  the  film  was  revoked.  Hughes  charged  that  he  was  discriminated 
against  though  equally  suggestive  film  scenes  and  advertisements 
of  the  majors  were  approved.  Hughes  sued  the  MPAA  to  enjoin 
their  revoking  the  PCA  approval  of  The  Outlaw.  The  court  de- 
nied the  injunction,  holding  that  as  a  party  to  the  PCA  contract 
he  must  accept  the  bad  and  good  parts  of  it  and  that  there  was 
no  unreasonable  restraint  of  trade  in  violation  of  the  Sherman  Act 
in  this  case.40  It  also  pointed  out  that  as  a  subscriber  to  the  Code, 
Hughes  wTas  in  pari  delicto  with  the  defendants. 

There  is  no  wTay  of  assessing  how  important  the  PCA  was  in 
limiting  entry  of  independently  produced  films  into  the  market. 
The  large  number  of  complaints  against  its  operation  indicate  that 
it  was  effective.  The  diminution  of  its  effects  due  to  the  divorce- 
ment decrees  is  discussed  in  chapter  vi. 

Distribution 

All  eight  defendants  in  the  Paramount  case  engaged  in  the  dis- 
tribution of  motion  pictures,  the  wholesaling  sector  of  the  in- 
dustry. There  wrere  64  theatrical  film  distributors  in  the  United 
States  in  1944,  and  77  in  1946.41  Only  11  had  nation-wide  dis- 
tributing systems  and  8  of  these  11  were  the  Paramount  defend- 
ants. The  other  3  were  Monogram,  Republic,  and  Producers 
Releasing  Corporation.42  The  last  wTas  controlled  by  Pathe  In- 
dustries. There  were  433  theatrical  film  exchanges  in  the  United 
States  in  1944  and  458  in  1946.  Exchanges  are  the  wholesale 
offices  in  major  cities  that  negotiate  licenses  with,  and  deliver  films 
to  the  theaters  in  that  area  of  the  country.  Of  these,  242  were 
operated  by  the  Paramount  defendants.  Six  defendants  had  ex- 

40 Hughes  Tool  Co.  v.  Motion  Picture  Association  of  America,  66  F.  Supp.  1006 
(S.D.N.Y.,  1946). 

"■1945  Film  Daily  Yearbook,  p.  43;  1947  Film  Daily  Yearbook,  p.  51. 

"Three  new  distributors  entered  by  1946.  Eagle  Lion,  also  controlled  by  Pathe 
Industries,  distributed  20  pictures  in  1946,  and  merged  Producers  Releasing  Corp. 
in  1947.  Variety,  August  21,  1946,  p.  11,  and  August  20,  1947,  p.  7.  Film  Classics  and 
Selznick  Releasing  Organization  did  not  survive.  Ibid.,  June  18,  1947,  p.  3,  and 
June  6,  1951,  p.  4. 
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changes  in  32  cities.  RKO  had  33  exchanges,  and  United  Artists 
had  27. 

The  Paramount  defendants  exercised  greater  control  over  dis- 
tribution than  over  production.  United  Artists  alone  distributed 
only  independent  productions,  and  a  number  of  the  other  defend- 
ants distributed  independent  films  in  addition  to  their  own 
productions.43  RKO  was  the  only  one  of  the  five  major  firms  that 
released  a  large  number  of  independently  made  pictures.44 

Defendant-distributors  released  71  per  cent  of  domestic  films 
issued  during  the  ten-year  period  ending  in  1946.45  This  figure 
greatly  understates  the  defendants'  market  share,  since  almost  all 
class  A  features — the  only  type  shown  in  leading  theaters — were 
distributed  by  the  eight  defendants.46  As  shown  in  table  12,  they 
distributed  77.6  per  cent  of  all  films  excluding  westerns  released 
by  the  11  nation-wide  distributors  in  1943-1944.  The  states  rights 
distributors,  those  operating  in  one  or  two  local  areas,  distributed 
mainly  reissued  films  and  Westerns.  Since  these  films  were  not 
shown  in  larger  theaters,  they  should  be  excluded  in  estimating 
the  market  significance  of  the  defendants.47 

The  five  major  distributor-defendants,  those  which  also  owned 
theater  circuits,  together  received  73.3  per  cent  of  domestic  film 
rentals  paid  to  national  distributors  in  the  1943-1944  season.  The 
three  minor  distributor-defendants — Universal,  Columbia,  and 
United  Artists — together  received  21.6  per  cent.48  The  figures  are 
presented  in  table  13.  This  94  per  cent  of  total  film  rentals  is  a 
much  better  indicator  of  the  market  dominance  of  the  Paramount 

43  In  1946,  United  Artists  had  30  independents  producing  films  for  its  distribution, 
RKO  had  11  and  Universal  had  8.  Variety,  October  30,  1946,  p.  7.  Paramount 
distributed  for  four  independents,  and  Columbia  distributed  for  a  large  number. 
P.R.  743,  1258.  Loew's  was  reported  to  have  distributed  at  least  one  independent 
film.  Variety,  April  16,  1947,  p.  3. 

44  In  the  nine  seasons  ending  1943-1944,  19.8  per  cent  of  the  features  distributed 
by  RKO  were  independently  produced,  and  28.4  per  cent  of  RKO's  gross  domestic 
feature  receipts  was  derived  from  independently  produced  films.  Paramount  Finding 
101. 

45 1947  Film  Daily  Yearbook,  p.  53.  The  defendants  released  57  per  cent  of  all 
films  in  the  United  States  in  the  ten-year  period  ending  in  1946.  Most  of  the 
foreign  films,  however,  were  not  in  English  and  were  mainly  licensed  to  neighbor- 
hood foreign  language  theaters. 

48  Of  123  films  estimated  to  have  had  gross  receipts  of  more  than  $1  million  in 
1944,  122  were  distributed  by  the  eight  defendants.  Variety,  January  3,  1945,  p.  1. 
These  must  have  included  almost  all  class  A  pictures  since  negative  or  production 
costs  alone  on  this  grade  picture  averaged  more  than  $1  million.  Ibid.,  March  8, 
1944,  p.  7. 

47  P.R.  660-662. 

48  Paramount  Finding  148    (d).  These  figures  exclude  receipts  from  Westerns. 


Industrial  Structure 


45 


TABLE  12 


Features  Distributed  by  the  Eleven  National  Distributors 
(1943-1944  Season) 


No.  of  films 

Percentage  of  total 

Distributor-defendants 

Westerns 
included 

Westerns 
excluded 

Fox 

Loew's 

Paramount 

RKO 

Warner 

Columbia 

United  Artists 

Universal 

33 
33 
31 
38 
19 
41 
16 
49 

8.31 
8.31 
7.81 
9.57 
4.79 

10.32 
4.04 

12.34 

9.85 
9.85 
9.25 

11.34 
5.67 

12.24 
4.78 

14.63 

Subtotal 

Other  national  distributors 
Republic 

29  features    ) 

30  Westerns ) 
Monogram 

26  features    } 
1 6  Westerns ) 
PRC 

20  features    } 
1 6  Westerns  \ 

260 

59 

42 

36 

397 
335 

65.49 

14.86 

10.58 

9.07 

77.61 

8.66 

7.76 
5.97 

Total 

Total  without  Westerns 

100.0 

100.0 

Source:  United  States  v.  Loew's  Inc.,  334  U.S.  131,  Final  Finding  of  Fact  99,  Febru- 
ary 8,  1950. 

defendants.  It  illustrated  a  long-term  pattern,  for  from  1935  to 
1940  the  eight  defendants  received  95  per  cent  of  domestic  film 
rentals.49 

The  number  of  films  produced  and  distributed  by  the  Para- 
mount defendants  dropped  markedly  during  the  war  because  of 
material  and  personnel  shortages.  As  shown  in  table  14,  features 
released  by  the  defendants  decreased  from  388  in  1939  to  252  in 
1946.  The  eight  firms'  share  of  total  domestic  releases  accordingly 
fell  from  76  per  cent  in  1939  to  63  per  cent  in  1946.50  This  was  in 
part  due  to  delay  in  releasing  films,  inventory  accumulation,  be- 


T.N.E.C,  p.  9. 

1947  Film  Daily  Yearbook,  p.  53. 
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TABLE  13 


Approximate  Total  Domestic  Film  Rental  of  Eleven  National  Distributors 
(1943-1944  season  features) 


Distributors 

Domestic  film  rental 

Per  cent  of  total 

Fox 

$  50,300,000 

18.1 

Loew's 

54,700,000 

19.6 

Paramount 

41,100,000 

14.8 

RKO 

28,500,000 

10.2 

Warner 

29,400,000 

10.6 

Columbia 

19,600,000 

7.0 

United  Artists 

14,400,000 

5.2 

Universal 

26,300,000 

9.4 

Republic 

7,700,000 

2.8 

Monogram 

4,500,000 

1.6 

PRG 

1,900,000 

0.7 

Total 

$278,400,000 

100.0 

Source:  United  States  v.  Loew's  Inc.,  334  U.S.  131,  Final  Finding  of  Fact  100,  Febru- 
ary 8,  1950. 


TABLE  14 

Features  Released  and  Domestic  Feature  Rentals 

of  Eight  Leading  Distributors 

(1939  and  1946) 


1939 

1946 

Domestic 

Domestic 

Features 

film  rentals 

Features 

film  rentals 

Distributors 

released 

(000  omitted) 

released 

(000  omitted) 

Loew's  Inc. 

50 

$43,227 

25 

$61,049 

Twentieth  Century-Fox 

59 

33,150 

32 

53,770 

Paramount 

58 

28,227 

22 

52,558 

Warner  Bros. 

53 

28,917 

20 

41,078 

RKO  Radio  Pictures 

49 

18,190 

40 

46,610 

Columbia 

55 

13,194 

51 

27,149 

Universal 

46 

14,161 

42 

26,889 

United  Artists 

18 

13,478 

20 

23,381 

Totals 

388 

192,544 

252 

332,484 

Sources:  Feature  Released:  Film  Daily  Yearbook,  1954,  p.  125;  1939  domestic 
rentals:  Huettig,  Economic  Control  of  the  Motion  Picture  Industry,  p.  90;  1946  domestic 
rentals:  Fanchon  and  Marco  v.  Paramount  Pictures,  100  F.  Supp.  84  (S.D.  Calif.,  1951), 
Answers  to  Plaintiffs  Interrogatories  (2nd  Series).  United  States  v.  Twentieth  Century-Fox 
Film  Corp.,  137  F.  Supp.  78  (S.D.  Calif.,  1955),  Exhibits  507,  508,  AS,  AT,  AU. 


Industrial  Structure  47 

cause  films  released  had  longer,  more  profitable  runs.51  With 
shorter  supply  and  increasing  demand,  average  rentals  per  film 
rose  from  about  $400,000  in  1939  to  about  $1,300,000  in  1946. 
The  trend  to  lower  output  and  higher  average  rentals  has  con- 
tinued throughout  the  postwar  period. 

Although  the  eight  distributor-defendants  were  convicted  of 
illegal  combination  in  motion  picture  distribution,  the  govern- 
ment failed  to  prove  effective  monopoly  on  the  input  side  of  the 
market.  Seven  of  the  eight  integrated  production  and  distribution 
and  thus  eliminated  this  market  relation  for  their  own  films.  At 
least  six  of  them,  however,  entered  agreements  with  independent 
producers  to  distribute  films  for  them.  The  government  counsel 
did  not  present  evidence  of  any  distributor  agreements  to  ex- 
clude independents.  In  fact,  he  admitted  during  the  trial  that  any 
picture  which  had  a  good  profit  expectation  wTould  be  able  to 
secure  distribution  through  one  of  the  nation-wide  distributors.52 
Nevertheless,  control  by  the  five  major  defendants  over  key  thea- 
ters gave  them  power  to  exclude  other  distributors  from  a  large 
share  of  the  exhibition  market.  For  this  reason,  the  independent 
producer  of  better  quality,  more  costly  pictures  had  to  turn  to  a 
member  of  the  combination  for  distribution  in  order  to  secure 
entry  into  enough  key  theaters  for  revenues  to  cover  his  costs. 
He  had  to  pay  their  monopolistic  distribution  fees  and  also  to 
conform  to  their  production  code.  It  is  reasonable  to  conclude 
that  the  monopolization  of  first-run  theaters  facilitated  monopo- 
lization of  distribution,  in  both  its  input  and  output  markets. 

Barriers  to  the  entry  of  new  distributors  contrived  by  the  de- 
fendants were  augmented  by  the  high  costs  of  establishing  and 
operating  a  system  of  distribution  exchanges.  It  is  estimated  that 
the  weekly  operating  cost  of  a  nation-wide  distribution  system 
was  $80,000  to  $125,000  in  1945.53  By  1946,  the  leading  firms  had 
all  curtailed  their  own  production  and  hence  began  to  bid  more 
actively  to  distribute  independent  films  in  order  to  keep  their  facili- 
ties operating  at  greater  capacity.  Furthermore,  distribution  over- 
head increased  from  20  to  35  per  cent  in  1946.54  All  these  factors 

61  Variety,  April  16,  1947,  p.  3. 
52P.R.  387-388. 

53  P.R.  444;  Variety,  May  30,  1945,  p.  7.  See  P.R.  414,  666,  and  1051  for  testimony 
on  the  necessary  plant  and  staff  of  a  system  of  exchanges.  For  a  discussion  of  factors 
which  make  states  rights  distribution  of  films  more  costly  than  a  national  distribu- 
tion firm,  see  Howard  T.  Lewis,  The  Motion  Picture  Industry  (New  York:  1933), 
pp.  12-14. 

54  Variety,  October  2,  1946,  p.  9. 
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were  barriers  to  the  entry  of  new  distributors,  though  the  number 
of  independent  producers  had  risen  greatly. 

The  major  combination  among  the  eight  distributor-defend- 
ants was  on  the  output  side,  the  licensing  of  films  to  exhibitors. 
Their  organized  control  of  the  distribution  market  was  so  effec- 
tive that  the  court  found  substantial  proof  of  monopoly  among 
them.55  It  also  found  an  intent  to  exercise  this  monopoly  power.56 
Hence  this  fact  of  organized  control  of  distribution  will  be  the 
structural  basis  for  the  next  chapter  for  analyzing  marketing 
practices. 

Exhibition 

A  survey  of  seating  capacities  of  domestic  theaters  in  the  United 
States  in  1945  reported  the  number  of  theaters  in  each  size  cate- 
gory (table  15).  Most  of  the  smaller  theaters  were  in  small  towns, 

TABLE  15 
Theaters  in  the  United  States  by  Seating  Classes,  1945 


Seats 

Theaters 

Percentage 

1,500  and  more 

996 

5.4 

1,201  to  1,500 

732 

4.0 

1,001  to  1,200 

801 

4.4 

751  to  1,000 

2,087 

11.3 

501  to  750 

2,979 

16.2 

351  to  500 

4,311 

23.4 

350  and  below 

6,507 

35.3 

Total 

18,413 

100.0 

Source:  Variety,  December  5,  1945,  p.  7. 

and  the  larger  theaters  were  in  major  cities  and  towns  of  more 
than  50,000.  It  was  in  these  cities  that  the  Paramount  defendants 
concentrated  their  holdings  and  exercised  substantial  control. 

The  five  majors — Paramount,  Twentieth  Century-Fox,  Warner 
Brothers,  Loew's,  and  RKO — were  the  only  defendants  who 
owned  theaters.  In  1945  their  circuits  had  interests  in  3,137  of 
the  18,076  motion  picture  theaters  in  the  United  States,  or  17.35 
per  cent.  As  shown  in  table  16,  Paramount  had  the  largest  num- 
ber with  1,395,  but  Fox  and  Warners  had  more  than  500  each.57 

55  Paramount  Finding  147(d). 

56  Paramount  Finding  148(g). 

67  Leonard  Goldenson,  vice-president  of  Paramount  in  charge  of  the  theater  de- 
partment, testified  Paramount  had  interests  in  1,550  theaters,  which  interests  were 
carried  on  the  firm's  books  at  $63  million.  P.R.  824. 
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TABLE  16 


Theaters  Affiliated  with  the  Five  Major  Firms  as  a  Percentage 
of  All  Theaters,  1945 


Firms 

Number  of  theaters 
operated 

Percentage  of  total 
theaters 

Paramount 

Warner  Bros. 

Loew's  Inc. 

Twentieth  Century-Fox 

RKO 

Joint  ownerships 

1,395 
501 
135 
636 
109 
361 

7.72 
2.77- 

.74 
3.52 

.60 
2.00 

Total 

3,137 

17.35 

Source:  United  States  v.  Paramount  Pictures,  70  F.  Supp.  53  (S.D.N. Y.,  1947),  Find- 
ing 118. 

Since  the  theaters  controlled  by  the  five  majors  included  many 
of  the  largest  in  the  country,  they  probably  accounted  for  more 
than  25  per  cent  of  the  total  seating  capacity.58  Two  or  more 
defendants  had  joint  interests  in  361  theaters  or  2  per  cent  of  the 
total.  There  were  1,287  theaters  which  were  jointly  owned  by  one 
or  more  of  the  exhibitor-defendants  and  an  independent  owner. 
The  number  controlled  through  joint  ownerships  by  each  of  the 
majors  is  shown  in  table  17. 


TABLE  17 

Number  of  Theaters  Controlled  Through  Joint  Ownerships 
by  the  Major  Firms 

Firm  Number  of  theaters 

Paramount 993 

Warner 20 

Fox 66 

RKO 187 

Loew's 21 

Total 1,287 

Source:  United  States  v.  Paramount  Pictures,  70  F.  Supp.  53  (S.D.N.Y.,  1947),  Find- 
ing 117. 

The  fact  that  the  five  majors  were  able  to  dominate  exhibition 
is  grossly  understated  by  figures  which  showed  them  to  control 
only  17  per  cent  of  total  theaters  and  25  per  cent  of  total  seats. 

68T.N.E.C,  p.  13. 
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Viewed  collectively,  the  majors  controlled  more  than  70  per  cent 
of  the  first-run  theaters  in  the  92  largest  cities,  those  with  100,000 
population.59  In  only  5  of  these  cities  were  there  no  theaters 
affiliated  with  the  major  circuits.  In  38  cities,  the  majors  con- 
trolled all  first-run  theaters,  and  there  were  no  independent  first 
runs.  In  the  remaining  49,  rivalry  varied  from  a  predominance 
of  affiliated  theaters  to  a  predominance  of  independents.  In  60 
per  cent  of  them  there  was  at  least  one  independent  first-run 
theater.60  The  majors  dominated  first  run  in  such  key  cities  as 
Boston,  Chicago,  Los  Angeles,  Philadelphia,  St.  Paul,  and  Wash- 
ington, D.C.  Predominantly  independent  first-run  cities  were 
Nashville,  Louisville,  Indianapolis,  and  St.  Louis.  In  these  50 
cities,  at  least  five  of  the  eight  distributor-defendants  licensed 
their  films  on  first  run  to  affiliated  theaters.  In  19  of  these  50,  less 
than  three  of  the  defendant-distributors  licensed  their  films  on 
first  run  to  independent  theaters.  In  43  of  the  92  largest  cities,  one 
or  more  of  the  five  majors  exhibited  on  first  run  substantially  all 
the  films  distributed  by  all  five  firms. 

The  five  majors  also  controlled  first-run  films  in  smaller  cities.61 
Viewed  collectively  the  major  defendants  owned  or  controlled  577 
or  60  per  cent  of  the  total  978  first-run  theaters  in  cities  with 
populations  between  25,000  and  100,000.62  In  143  of  the  320  cities 
in  this  group,  substantially  all  feature  films  distributed  by  the 
eight  defendants  were  exhibited  on  first  run  by  one  or  more  of 
the  majors.  In  238  of  the  355  towns  of  less  than  25,000  population, 
but  with  two  or  more  theaters,  one  or  more  of  the  five  majors 
owned  all  the  theaters  and  therefore  possessed  a  complete  local 
monopoly. 

Revenue  figures  confirmed  the  dominance  of  the  five  major  ex- 
hibitors. Of  the  total  rentals  received  by  the  eight  distributor- 
defendants  in  the  1943-1944  season,  45  per  cent  were  derived 
from  the  17  per  cent  of  theaters  owned  by  the  majors.  As  shown 
in  table  18,  the  proportion  of  total  rentals  derived  from  the  five 
major  circuits  by  the  different  distributors  varied  from  35  per  cent 
for  Columbia  to  54  per  cent  for  Paramount.  The  five  largest  un- 
affiliated circuits  together  paid  less  than  5  per  cent  of  the  rentals 
received  by  the  eight  distributors. 

Although  the  five  major  circuits  together  had  theaters  in  every 

59  Paramount  Findings  147(e),  148. 

60  Paramount  Finding  146. 

61  Paramount  Findings  148(a)-l 48(c). 

62  United  States  v.  Paramount  Pictures,  334  U.S.  131,  168. 
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TABLE  18 


Percentages  of  Total  Feature  Film  Rentals  Received  by  Distributor- 
Defendants  from  Theaters  Affiliated  with  Producer-Exhibitor 
Defendants  and  from  Other  Exhibitors  (1943-1944) 


Rentals 

Affiliated  theater  circuit 

paid  by 

Rentals 

theaters 

paid  by 

affiliated 

five 

M 

with 

circuits 

d 

the  five 

paying 

Rentals 

0 

S 

O 

s 

W 

producer- 

the  next 

paid  by 

Distributor- 

K 

u 

9 

exhibitor 

highest 

other 

All 

defendants 

0 

£ 

3 

O 

defendants 

rentals* 

theaters 

rentals 

RKO 

14.1 

7.6 

8.3 

11.9 

1.2 

43.1 

4.4b 

52.5 

100.0° 

Foxd 

5.2 

10.6 

4.6 

12.7 

2.1 

35.2 

4.7e 

60.1 

100.0 

Warner f 

6.0 

7.8 

19.5 

17.98 

.5 

51.6 

3.6* 

44.8 

100.0 

Paramount11 

1.3 

8.4 

6.9 

32.2 

5.2 

54.0 

4.1b 

41.9 

100.0 

Loew's 

1.5 

9.5 

6.8 

16.6 

16.6 

50.7 

4.3 

45.1 

100.01 

Columbia 

3.7 

5.9 

6.4 

10.2 

8.8 

35.0 

2.7' 

62.3 

100.0 

United  Artists 

1.1 

8.4 

7.1 

13.0 

17.3 

46.9 

2.8 

50.3 

100.0 

Universal 

7.6 

6.6 

9.6 

12.0 

6.3 

42.1 

2.4k 

55.5 

100.0 

Total 

4.8 

8.5 

8.2 

16.8 

7.1 

45.3 

3.7 

51.0 

100.0 

Source:  United  States  v.  Paramount  Pictures,  334  U.S.  131  (1948),  Defendants'  an- 
swers to  Interrogatory  No.  3,  1945.  Exhibits:  95 — RKO;  40 — Fox;  125 — Warner; 
81 — Paramount;  56 — Loew's;  138 — Columbia;  144 — United  Artists;  362 — Universal. 

a  Includes  5  circuits,  not  necessarily  the  same  in  each  case,  paying  the  next  highest 
rentals  in  order  of  magnitude  to  producer-exhibitor  defendants  indicated. 

b  Includes  Skouras. 

c  Covers  all  rentals  received  up  to  April  26,  1945,  for  feature  films  released  during 
1943-1944  season. 

d  Percentages  used  are  those  given  by  defendant  in  answer  to  Interrogatory  No.  3 
for  all  rentals  for  the  United  States  and  Canada,  including  shorts  and  newsreels. 

e  Includes  Skouras  and  Randforce  circuits. 

f  Covers  all  rentals  billed  up  to  March  31,  1945,  for  feature  films  released  during 
1943-1944  season,  exclusive  of  "This  is  the  Army." 

E  Buffalo  Theaters,  Inc.,  has  been  classified  by  Warner  as  a  Paramount  affiliate. 

h  Covers  features  released  during  the  period  October  1,  1943  to  September  30, 
1944,  and  includes  all  rentals  to  March  10,  1945. 

1  Represents  all  net  billings  through  March  15,  1945. 

'  Columbia  unable  to  supply  5  next  highest  circuits.  Figure  given  covers  following 
five  circuits:  Skouras,  Century,  Robb  &  Rowley,  Wilmer  &  Vincent,  and  Randforce 
(see  Ex.  C-12). 

k  Includes  only  1  circuit. 

part  of  the  country,  they  competed  in  less  than  one  quarter  of 
them.  For  the  most  part  they  acquired  already  existing  circuits  in 
different  parts  of  the  country.63  Paramount  theaters  were  mainly 
in  the  South,  in  New  England,  and  in  key  Midwest  cities.  Fox 

"T.N.E.C,  pp.  14-16. 
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theaters  were  dominant  in  Midwestern,  Mountain,  and  Pacific 
coast  states.  RKO  had  theaters  in  New  York,  New  Jersey,  Ohio, 
and  Michigan.  And  Loew's  theaters  were  mainly  in  New  York 
City,  Connecticut,  and  Ohio.  Although  no  agreement  to  divide 
territories  existed  in  the  original  acquisitions,  the  geographical 
distribution  was  held  to  have  been  intentionally  maintained  as 
part  of  a  system  to  prevent  competition.64 

In  many  cities  where  more  than  one  of  the  five  majors  owned 
theaters,  rivalry  was  eliminated  by  pooling  agreements  or  joint 
ownerships.65  Business  policies  of  the  pools  were  determined  by  a 
joint  committee  or  by  one  of  the  exhibitors.  Profits  were  pooled 
and  divided  according  to  agreed  percentages.66  Some  agreements 
provided  that  any  new  theaters  in  the  vicinity  would  be  brought 
into  the  pool.  There  were  also  pooling  agreements  with  indepen- 
dent first-run  theaters.  Similar  arrangements  were  accomplished 
by  leasing  agreements. 

Table  19  illustrates  the  effects  of  the  division  of  territories  and 
pooling  agreements  for  cities  of  more  than  100,000  population, 
and  table  20  for  cities  of  less  than  100,000.  These  tables  are  sum- 
marized in  the  Paramount  Findings  as  follows: 

154(g).  The  major  defendants  had  interests  altogether  in  1,112  theatres 
located  in  87  cities  of  more  than  100,000.  In  46%  of  these  cities,  containing 
23%  of  their  theatre  interests,  only  one  of  the  major  defendants  owned 
theatres  in  the  area.  In  11.5%  of  the  cities,  competition  between  them  was 
substantially  lessened  or  eliminated  by  means  of  pooling  agreements,  and  in 
this  11.5%  were  located  16%  of  their  theatre  holdings.  In  an  additional 
11.5%  of  the  cities,  containing  17%  of  their  theatre  interests,  there  was  more 
than  one  defendant  having  theatre  interests  in  the  city,  but  the  position  of 
one  defendant  was  so  dominant  relative  to  the  others  that  competition  be- 
tween them  was  unsubstantial.  In  31%  of  the  cities,  containing  44%  of  their 
theatre  interests,  there  was  competition  among  the  defendants.  But  the  New 
York  neighborhood  theatres  of  Loew  and  RKO,  which  are  included  in  reach- 
ing the  44%  figure,  should  properly  be  excluded  because  there  is  no  competi- 
tion between  Loew  and  RKO  in  obtaining  pictures  for  the  reasons  we  have 
already  given.  This  would  reduce  the  percentage  of  defendants'  theatres 
which  compete  with  one  another  to  27. 

153(f).  The  major  defendants  had  interests  altogether  in  2,020  theatres 
located  in  834  towns  of  less  than  100,000  population.  In  26  towns,  or  3%, 
containing  100  of  their  theatres,  or  5%,  there  was  competition  among  some 
of  them.  In  somewhat  over  5%  of  the  towns,  competition  between  them  was 
substantially  lessened  or  eliminated  by  means  of  pooling  agreements,  and  in 

"Paramount  Findings  152,  155. 
85  Paramount  Findings  112-115. 

66  P.R.  993  describes  the  operation  of  such  a  pool  between  RKO  and  Minnesota 
Amusement  Co.,  a  Paramount  subsidiary,  in  Minneapolis  and  St.  Paul. 
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this  5%  were  located  7%  of  their  theatre  interests.  And  in  somewhat  less  than 
92%  of  the  towns,  containing  88%  of  their  theatre  interests,  only  one  of  the 
major  defendants  owned  theatres  in  the  area.  Thus,  there  appears  to  have 
been  little,  if  any,  competition  among  the  five  defendants  or  any  of  them  in 
97%  of  the  towns  and  in  respect  to  95%  of  the  theatres  in  which  they  had 
an  interest. 

The  greatest  monopoly  power  in  the  industry  was  concentrated 
in  the  five  majors  by  their  domination  of  exhibition.  This  was 
stated  in  the  Paramount  Findings  as  follows: 

148  (e).  The  percentages  of  first  run  theatre  ownership  and  domestic  film 
rentals  controlled  by  the  major  defendants  when  coupled  with  the  strategic 
advantages  of  vertical  integration  created  a  power  to  exclude  competition 
from  the  distribution  and  exhibition  markets  when   desired. 

As  a  result  of  theater  control,  the  five  majors  were  able  to  control 
distribution  even  though  they  released  only  about  40  per  cent  of 
all  features.  The  three  minor  defendants — Columbia,  Universal, 
and  United  Artists — and  the  other  smaller  distributors  had  to 
accede  to  the  marketing  patterns  dictated  by  the  five  major  cir- 
cuits in  order  to  sell  films  to  them,  a  necessity  if  picture  costs  were 
to  be  covered. 

The  control  of  key  theaters  and  the  resultant  control  in  dis- 
tribution enabled  the  five  majors  collectively  to  exclude  independ- 
ent exhibitors  or  force  them  to  sell  theaters  to  one  of  the  five. 
The  Strand  Theatre  of  Taunton,  Massachusetts,  is  an  example.67 
When  Paramount  was  the  lessee,  the  theater  was  licensed  first-run 
films.  When  the  Paramount  lease  was  not  renewed,  the  new  inde- 
pendent exhibitor  was  refused  first-run  films  by  all  five  major 
firms.  Because  it  could  not  cover  costs  on  second-run  films,  the 
theater  closed.  There  are  numerous  examples  of  firms  being 
forced  to  sell  theaters  or  partial  interests  in  them  to  one  of  the 
five  major  circuits  before  being  allowed  to  bargain  for  adequate 
films.  The  Fifth  Avenue  Theatre  in  Englewood,  California, 
needed  first-run  films  to  operate  profitably.  Only  in  1941,  after  an 
interest  in  the  theater  was  sold  to  Fox  West  Coast  Theatres,  were 
first-run  films  offered  to  it.68  In  Oak  Park,  Illinois,  interests  in 
both  the  Lamar  and  Lake  theaters  had  to  be  transferred  to  a 
Paramount  theater  subsidiary  in  order  to  rent  films  from  the  five 

67  P.R.  955-957.  In  Cape  Giradeau,  Missouri,  a  new  theater  had  to  close  because 
the  majors  would  not  let  it  bargain  for  films  on  an  early  enough  run  to  earn 
revenues  sufficient  to  cover  costs.  Variety,  April  9,  1947,  p.  5. 

68  P.R.  1221. 
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majors  on  an  early  enough  run  to  operate  profitably.69  Other  in- 
stances are  summarized  in  the  T.N.E.C.  study.70 

One  final  aspect  of  the  structure  of  exhibition  markets  should 
be  noted.  In  addition  to  the  five  major  affiliated  circuits,  there 
were  many  independently  owned  circuits  throughout  the  country. 
In  1948  the  affiliated  circuits  plus  independent  circuits  of  four  or 
more  theaters  operated  8,983  of  the  total  19,207  theaters,  or  47  per 
cent.71  This  47  per  cent  of  theaters  contained  62  per  cent  of  the 

TABLE  21 
Circuits  in  Greater  New  York 


No.  of  theaters 

in  5  boroughs  of 

No.  of  theaters 

Total  no.  of 

Circuit 

greater  New  York 

outside  5  boroughs 

theaters 

Loew's 

69 

62 

131 

Brandt 

79 

41 

120 

Randforce 

44 

0 

44 

Skouras 

27 

36 

63 

RKO 

34 

21 

55 

Island 

28 

24 

52 

Century 

21 

15 

36 

Interboro 

29 

7 

36 

Total 

331 

206 

537 

Source:  United  States  v.  Paramount  Pictures,  334  U.S.  131  (1948),  Exhibit  L-15. 


total  seating  capacity  of  11,796,000.  The  remaining  10,224  thea- 
ters were  owned  by  exhibitors  who  had  fewer  than  four  in  com- 
mon ownership,  and  these  contained  only  38  per  cent  of  all  thea- 
ter seats.  Thus  the  smaller  theaters  made  up  the  bulk  of  those  not 
in  circuits.  Table  21  illustrates  circuit  organization  of  the  greater 
New  York  area  at  the  time  of  the  Paramount  case.  Loew's  and 
RKO  circuits,  by  virtue  of  their  affiliation  to  distributors,  were 
able  to  divide  the  first  neighborhood  run,  leaving  the  other  cir- 
cuits to  bargain  for  later  runs.  The  independent  exhibitor  with 
one  theater  in  New  York  found  it  necessary  to  bargain  in  opposi- 
tion to  the  circuit  buying  power  of  these  eight  multitheater  firms. 

™Essaness  Theatres  Corp.  v.  Balaban  &  Katz  Corp.,  No.  49  C  1315,  United  States 
District  Court  for  the  Northern  District  of  Illinois,  Eastern  Division,  Complaint, 
pp.  83-85. 

70T.N.E.C,  pp.  47-49.  See  United  States  v.  Crescent  Amusement  Co.,  323  U.S.  173 
(1944). 

71  Motion  Picture  Association  of  America,  Motion  Picture  Theatres  in  the  United 
States,  1948. 
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In  order  to  bargain  successfully  against  circuit  buyers,  many 
independent  exhibitors  joined  buying  and  booking  combines.72 
These  organizations  were  formed  to  represent  small  exhibitors  in 
dealing  with  distributors.  In  1945  it  was  estimated  that  there  were 
25  to  50  such  combines  in  the  United  States  representing  at  least 
2,000  theaters.73  Four  of  them  bought  and  booked  films  for  191 
theaters  in  the  New  York  exchange  area.74  There  was  a  125- 
theater  combine  in  Pennsylvania.75  As  a  result  of  these  combines 
and  the  circuits  which  were  their  rivals,  a  large  proportion  of  film 
buying  was  done  under  conditions  of  bilateral  oligopoly.  Highly 
differentiated  products  and  small  numbers  of  sellers  and  buyers 
typified  film  bargaining.  An  independent  exhibitor  in  a  large  city 
had  to  join  a  combine  because  his  sole  bargaining  power  was 
overwhelmed  by  the  group  buying  of  circuits  and  buying  com- 
bines.76 In  closed  towns,  those  where  the  one  or  few  theaters  were 
under  common  control,  the  owner  might  not  have  had  to  join  a 
combine  because  his  monopoly  of  exhibition  gave  him  substantial 
bargaining  power  with  distributors.  Thus  in  each  of  the  separate 
local  markets  in  which  films  were  licensed,  different  structures  of 
bilateral  oligopoly  could  be  found. 

73P.R.  738.  See  Paramount  Pictures  v.  United  Motion  Pictures  T.O.,  93  F.  2d 
714  (CCA.  3,  1937). 

73  Variety,  March  14,  1945,  p.  5. 

74  Ibid.,  July  5,  1944,  p.  9.  More  than  50  per  cent  of  New  Jersey  theaters  booking 
film  from  New  York  exchanges  joined  Independent  Theatres  Service  Inc.  Ibid., 
April  11,  1945,  p.  5. 

75  Ibid.,  July  25,  1945,  p.  22. 

76  An  exhibitors'  combine  was  enjoined  from  forcing  distributors  not  to  deal  with 
an  independent  exhibitor  in  Mid  West  Theatres  Co.  v.  Co-operative  Theatres  of 
Mich.,  43  F.  Supp.  216  (E.D.  Mich.,  1941) . 
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Behavior  of  the  defendant-distributors  in  the  Paramount  case  was 
characterized  before  prosecution  by  a  pattern  of  systematic  price 
discrimination.  This  was  supplemented  by  other  trade  practices 
designed  to  reduce  market  uncertainties  and  to  insure  market 
control.  Before  we  consider  the  market  relations  between  dis- 
tributors and  exhibitors,  it  will  be  necessary  to  describe  the  pat- 
tern of  price  discrimination  as  manifested  in  the  exhibition  mar- 
ket. It  was  here  that  the  relative  earning  power  of  theaters  was 
predetermined  by  their  assigned  places  in  the  marketing  pattern. 
Bargaining  between  distributors  and  exhibitors  for  film  rentals 
was  limited  by  the  constraints  set  up  in  this  final  exhibition  price 
pattern. 

Admission  Price  Discrimination:  Economic 
Model  of  the  Final  Market 

The  patterns  of  admission-price  discrimination  adopted  in  local 
distribution  of  films  were  based  on  both  temporal  and  spatial 
separation  of  markets.  The  distributors  utilized  uniform  systems 
of  runs,  clearances,  and  zoning.  Runs  are  the  successive  showings 
of  a  film  in  a  metropolitan  area.  Clearances  are  the  periods  of 
time,  usually  stipulated  in  license  contracts,  which  must  elapse 
between  runs  of  the  same  feature  in  a  particular  area  or  in  spec- 
ified theaters.  Zones  are  the  areas  into  which  a  city  is  divided  for 
purposes  of  granting  exclusive  rights  to  runs. 

Some  form  of  film  allocation  in  successive  showings  or  runs  is 
an  economic  necessity.1  For  all  theaters  to  show  the  same  picture 
simultaneously,  each  of  the  18,000  theaters  would  have  to  be  in 
possession  of  a  positive  print  of  the  film  at  the  same  time.  How- 
paramount  Findings  75;  P.R.  418,  706. 
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ever,  a  print  costs  from  $150  to  $500  depending  on  its  length  and 
whether  or  not  it  is  in  color,  and  a  single  print  is  durable  enough 
to  last  40  to  60  runs  or  more  than  200  showings.2  The  number 
of  prints  manufactured  varies  from  200  to  500,  the  average  num- 
ber being  about  350,  with  more  prints  made  after  release  if  the 
picture  develops  an  unusually  large  demand.3  The  number  manu- 
factured is  not  greater  because  a  large  proportion  of  later-run 
showings  do  not  earn  enough  rentals  to  pay  the  cost  of  a  print.4 
Furthermore,  if  a  distributor  manufactured  a  print  for  each 
theater  in  the  country  to  show  the  picture  simultaneously, 
admission-price  rivalry  of  all  theaters  would  cause  average  film 
rentals  to  drop.  A  more  fundamental  reason  exists  for  not  making 
prints  for  all  theaters.  People  prefer  a  choice  of  films  in  different 
theaters  rather  than  the  same  picture  showing  at  all  theaters. 

The  objective  of  the  distributor  in  the  establishment  of  run, 
clearance,  and  zoning  schedules  is  to  maximize  total  revenue  from 
all  screenings.5  The  division  of  the  total  local  market  for  a  film 
over  time  and  over  space  into  numerous  submarkets  allows  the 
charging  of  different  admission  prices  for  each  run  of  a  film. 
Highest  admissions  can  be  charged  on  first  and  early  runs  be- 
cause a  segment  of  the  public  prefers  to  view  films  immediately 
or  soon  after  release.  Large-scale  advertising,  both  national  and 
local,  is  designed  to  increase  this  preference.6 

In  motion  picture  exhibition,  the  admission-price  differential 
and  the  clearance  between  runs  will  determine  the  allocation  of 
customers  among  runs.  In  general,  the  higher  the  admission  price 
in  any  run,  the  longer  the  clearance  necessary  to  cause  people  to 
attend  that  run  and  not  wait  for  some  later  run  with  lower  admis- 
sion. Likewise,  the  larger  the  zone  of  protection  from  a  rival 
showing  of  the  same  film,  the  more  patrons  will  attend  that  run  in 
the  protected  theater.  There  is  thus  a  complex  interdependence 
between  run,  clearance,  zone,  and  admission  price.  Variance  of 

2 1953  Hearings,  p.  259.  Paramount  Finding  74  states  that  black  and  white  prints 
cost  from  $150  to  S300  and  technicolor  prints  cost  from  $600  to  $800.  See  P.R.  417 
where  black  and  white  print  costs  are  estimated  at  1.5  cents  per  foot  and  color  at 
5.5  cents  per  foot. 

3  P.R.  415-417. 

*P.R.  671.  The  Twentieth  Century-Fox  picture,  Sweet  Rosie  O'Grady,  is  an 
example.  Of  its  15,527  showings,  4,063  took  place  in  412  cities  of  more  than  25,000 
population.  Of  these  4,063  showings,  2,800  paid  film  rentals  less  than  the  $344.29  cost 
of  a  technicolor  print  of  that  film.  P.R.  1073. 

5  For  a  theoretical  analysis  of  profit  maximization  under  price  discrimination,  see 
Joan  Robinson,  Economics  of  Imperfect  Competition  (London:  Macmillan,  1945), 
pp.  179-208. 

•Paramount  Finding  124. 
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any  of  the  first  three  will  substantially  affect  the  admission  price 
which  determines  profits  in  a  theater  and  consequently  the  rentals 
that  can  be  earned  by  a  film.  Conversely,  the  admission  price  of 
a  theater  with  a  given  run,  clearance,  and  zone  will  govern  its 
attendance  and  earnings.  It  will  also  be  a  key  factor  in  determin- 
ing attendance  and  earnings  of  other  theaters  in  the  area  that  will 
show  the  film. 

Motion  picture  exhibition  pricing  is  an  example  of  one  of  the 
price  discrimination  models  analyzed  by  Professor  Pigou.7  All 
units  of  demand  are  transferable  among  the  different  submarkets 
in  that  a  person  can  choose  which  run  to  attend.8  Hence,  given 
full  knowledge,  customers  should  be  allocated  among  the  runs  so 
that  no  one  who  would  have  paid  a  higher  price  to  see  a  film  in  an 
earlier  run  will  wait  to  see  it  in  a  later  run  at  a  lower  price.9  In 
actual  life  some  additional  transportation  costs  and  inconven- 
iences would  be  considered  part  of  the  price  differential  in  any 
decision  to  go  to  a  downtown  first-run  theater  in  a  large  city 
rather  than  to  wait  for  the  near-by  but  later  neighborhood  run. 
Conflicts  of  other  leisure-time  activities  may  cause  some  who 
would  have  paid  a  higher  earlier-run  admission  to  wait  for  a 
later-run  showing. 

Even  if  demand  curves  of  individual  theaters  could  be  esti- 
mated by  market  surveys,  there  could  be  no  simple  price-discrimi- 
nation solution  to  the  problem  of  admission  prices.  The  high 
cross  elasticity  of  demand  between  the  showings  of  a  film  in  dif- 
ferent runs  means  that  there  are  no  independent  demand  curves. 
The  problem  is  essentially  analogous  to  the  interdependent  de- 
mand curves  of  different  classes  of  railway  travel  investigated  by 
Professor  Edge  worth.10  The  entire  demand  curve  for  any  given 
film  at  one  theater  depends  upon  the  admission  price,  run,  clear- 
ance, and  zone  of  all  other  theaters  within  reasonable  traveling 
distance,  which  have  shown  or  will  show  the  film.  Hence  the 
optimum  system  of  runs,  clearances,  zones,  and  admission  prices 
is  almost  impossible  to  estimate.  Long  clearance  protection  for 
early,  high-admission  runs  will  diminish  the  effect  of  large  early- 

7  A.  C.  Pigou,  Economics  of  Welfare,  4th  ed.  (London:  Macmillan  &  Co.,  1932), 
p.  279. 

8  Note  that  there  is  no  possibility  of  resale  in  a  higher  price  market  by  a  pur- 
chaser in  a  lower  price  market  since  the  "product"  sold  is  only  the  right  to  view 
a  film. 

9  See  P.R.  713. 

10  F.  Y.  Edgeworth,  Papers  Relating  to  Political  Economy,  Vol.  I  (London:  Mac- 
millan, 1925),  pp.  172-184. 
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run  advertising  on  later-run  attendance.  Furthermore,  films  of 
different  qualities  might  earn  their  greatest  rentals  if  released  on 
different  plans  of  runs,  clearances,  zones,  and  admissions.  In 
actual  practice  the  trial-and-error  method  of  allocation  in  the 
early  years  resulted  in  major  distributors  assigning  theaters  to 
fixed  positions  in  the  run,  clearance,  and  zoning  scheme  of  a  city. 

Bargaining  Between  Distributors  and  Exhibitors 

The  actual  bargaining  between  distributors  and  exhibitors  is  far 
from  the  theoretical  model  of  the  monopolist  selecting  the  opti- 
mum short-run  price  discrimination  and  marketing  pattern  to 
maximize  his  net  revenues. 

Before  the  Paramount  decrees  an  industry-wide  combination 
fixed  the  run,  clearance,  and  zone  position  of  metropolitan  the- 
aters. Each  license  contract  stipulated  the  run,  clearance,  zone, 
and  admission  price.  Within  these  constraints,  a  rivalry  existed  in 
many  cities  among  the  combine  members  to  sell  (license)  their 
films  in  the  best  of  the  non-affiliated  theaters  for  the  longest  peri- 
ods of  time.  The  result  was  that  in  each  city,  the  marketing  of 
films  developed  into  a  complex  bilateral  oligopoly  within  the 
constraints  set  by  the  combine.  On  the  selling  side  were  eleven 
national  distributors  with  only  the  eight  Paramount  defendants 
selling  the  top-grade  films  that  the  majors'  affiliated  circuits  would 
license.  On  the  buying  side,  there  was  in  most  large  cities  the 
theater  circuit  affiliated  with  one  of  the  five  major  Paramount 
defendants  in  control  of  first  run,  and  also  other  circuits  and  inde- 
pendent theaters  vying  for  film  on  later  runs.  Since  the  product 
differential  between  films  was  highly  variable,  the  rental  bargain- 
ing for  each  picture  was  to  some  extent  independent  of  the  bar- 
gaining for  other  pictures. 

Runs 

The  circuit  buying  power  of  the  five  major  defendants  was  the 
strongest  bargaining  factor  in  the  industry.  Each  major  made 
efforts  to  monopolize  first  runs  in  the  area  of  its  circuit.  To  a 
large  extent  they  controlled  exhibition  by  combining  as  distribu- 
tors and  exhibitors  to  give  reciprocal  preferences  to  each  other. 
As  a  distributor,  each  was  compelled  to  give  the  other  four  selec- 
tive contracts  for  exclusive  first  runs  in  their  metropolitan  down- 
town theaters  in  order  to  have  any  of  its  own  films  shown  in  the 
later-run  theaters  of  those  leading  circuits.11  Likewise,  as  an  ex- 

11  T.N.E.C.  39  describes  the  operation  of  selective  contracts. 
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hibitor,  each  gave  some  preference  to  the  others'  films  in  exchange 
for  similar  preferences.  The  three  minor  defendants  and  all  other 
distributors  had  no  choice  but  to  acquiesce  in  the  assignment  of 
runs  for  all  theaters  as  established  in  most  cities  by  this  combine 
of  the  five  majors. 

The  result,  as  shown  in  table  22,  was  that  each  of  the  five 
affiliated  circuits  paid  at  least  70  per  cent  of  its  feature  rentals  to 
the  five  major  distributors,  including  those  paid  to  its  own  firm. 
At  least  95  per  cent  of  their  feature  rentals  went  to  the  eight  dis- 
tributor-defendants. These  five  key  circuits,  then,  paid  less  than  5 
per  cent  of  all  their  feature  rentals  to  distributors  other  than  the 
"Big  8."  In  this  way,  control  over  first-run  exhibition  insured  and 
perpetuated  the  majors'  dominance  in  the  distribution  of  high 
grade  films. 

The  established  structures  of  runs  and  the  preferences  granted 
to  each  of  the  five  majors  was  seldom  upset  by  any  one  major 
acquiring  new  theaters  in  the  circuit  area  of  another.  Effective 
division  of  territories  became  stabilized  because  the  established 
circuit  in  an  area  could  counteract  any  benefits  gained  by  another 
major  opening  a  theater  in  that  area  by  excluding  films  distrib- 
uted by  that  major  from  its  entire  circuit.  In  addition,  invasion  of 
one  circuit's  control  area  might  cause  that  firm  to  retaliate  by 
acquiring  theaters  in  the  invader's  circuit  area.  In  those  few  cities 
where  two  major  circuits  had  acquired  large  theaters  by  some  past 
acquisition  of  independent  houses,  they  avoided  rivalry  by  agree- 
ments to  split  the  supply  of  films  on  first  run.12 

The  Minneapolis-St.  Paul  split  is  typical.  Minneapolis  Amuse- 
ment Company,  a  Paramount  Pictures  subsidiary,  and  RKO  The- 
atres both  had  large  centrally  located  theaters.  The  agreed  split 
was  that  Minnesota  Amusement  was  to  bargain  for  and  take  pic- 
tures distributed  by  Paramount,  Loew's,  Twentieth  Century-Fox, 
and  one-half  of  Warners.  RKO  Theatres  was  to  bargain  for  and 
take  pictures  distributed  by  RKO  Pictures,  Universal,  Columbia, 
and  one-half  of  Warners.  The  pictures  of  United  Artists,  P.R.C., 
Republic,  and  Monogram  were  to  be  on  the  open  market  and 
either  company  could  bargain  for  them.13  To  supplement  the 
agreed  split  and  curtail  any  incentive  to  deviate  by  bargaining  for 
pictures  allocated  to  the  other  circuit,  the  firms  also  agreed  to  pool 
profits.  In  Minneapolis,  RKO  received  28  per  cent  and  Minnesota 

12  P.R.  783,  989,  1200. 

18  Variety,  December  26,  1943,  p.  3.  See  United  States  v.  Paramount  Pictures,  334 
U.S.  131   (1948),  Appendix  to  plaintiff's  brief,  pp.  137-147. 
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Amusement  received  72  per  cent  of  combined  net  profits  before 
rent  and  fixed  charges.  In  St.  Paul,  RKO  received  30  per  cent  and 
Minnesota  Amusement  received  70  per  cent.14  After  the  agree- 
ment, both  firms  dropped  the  stage  show  and  curtailed  advertise- 
ments, both  of  which  had  been  great  expenses  under  the  previous 
rivalry. 

Officers  of  Loew's  and  Paramount  testified  that  when  a  theater 
was  assigned  to  its  permanent  run  position,  they  took  into  account 
such  factors  as  who  operated  the  theater,  its  size  and  location,  its 
previous  run,  and  admission  price.15  The  record  showed  that 
many  theaters  received  first-run  films  only  during  a  period  when 
affiliated  with  a  major  circuit.  When  under  independent  owner- 
ship, either  before  or  after  circuit  affiliation,  the  Paramount  de- 
fendants even  refused  to  bargain  with  the  operator  to  license  him 
first-run  film.  Examples  were  the  Oriental  Theatre  in  Chicago,  the 
Roxy  in  Atlanta,  the  Fifth  Avenue  in  Englewood,  California,  and 
the  Palace  in  Gary,  Indiana.16  A  small  theater  in  Janesville,  Wis- 
consin, took  first  run  away  from  larger  local  houses  when  Fox 
acquired  control  of  it. 

The  Paramount  defendants  also  entered  into  franchise  agree- 
ments with  affiliated  and  independent  circuits.  These  agreements 
gave  the  exhibitor  exclusive  rights  to  license  the  distributor's  films 
for  a  period  which  usually  covered  more  than  one  year.17  Although 
the  majority  of  franchises  were  granted  to  independent  circuits, 
these  agreements  were  found  in  the  Paramount  case  to  have  re- 
stricted unreasonably  the  opportunities  of  small  exhibitors  to 
license  films.  The  circuit  theaters  preempted  films  for  excessively 
long  periods  of  time.18  The  circuits  were  able  to  insure  a  continu- 
ous supply  of  film  to  their  theaters  by  bargaining  with  distributors 
for  franchises.  In  the  prewar  period,  when  the  supply  of  films  was 
at  its  peak,  distributors,  too,  were  relieved  of  some  marketing 
uncertainties  by  having  a  regular  outlet  for  films.  During  the  war, 

14  P.R.  993.  For  Sherman  Act  recoveries  by  independent  exhibitors  in  Minneapolis 
against  Minnesota  Amusement  Company  and  major  distributors,  see  Homewood 
Theatre  v.  Loew's  Inc.,  110  F.  Supp.  398  (Minn.,  1952),  appeal  dismissed  207  F. 
2d  263  (C.A.  8,  1953);  Charles  Rubenstein,  Inc.  v.  Columbia  Pictures  Corp.,  176  F. 
Supp.  527  (Minn.,  1959)  .  See  Robbinsdale  Amuse.  Corp.  v.  Warner  Bros.  P.  Dist. 
Corp.,  141  F.  Supp.  134  (Minn.,  1955),  appeal  dismissed  235  F.  2d  782  (C.A.  8, 
1956). 

15  P.R.  420,  702. 

18  P.R.  958-960,  1218-1222. 

17  See  example  of  franchise  agreement  in  United  States  v.  Paramount  Pictures, 
334  U.S.  131   (1948),  Appendix  to'plain tiff's  brief,  pp.  50-58. 

18  Paramount  Findings  89-92;  P.R.  425,  731,  936. 
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when  films  were  in  short  supply,  the  distributors  could  have  in- 
creased rentals  even  more  if  they  could  have  canceled  franchise 
agreements  and  forced  theaters  to  bid  against  one  another  for 
films.19 

The  system  of  fixed  runs  headed  by  exclusive  first  run  in  one 
theater  stabilized  the  pattern  of  admission-price  discrimination. 
It  insured  a  market  structure  over  time.  A  breakdown  of  this 
structure  could  greatly  reduce  total  rentals,  yet  there  is  no  evi- 
dence that  exclusive  first  run  followed  by  a  fixed  pattern  was 
optimum  for  all  films  or  all  time.  Some  postwar  deviations  showed 
that  multiple  first  runs  (in  a  number  of  neighborhood  theaters 
at  one  time)  increased  total  revenues  for  the  distributor.20  In  1947, 
Interstate  Circuit  refused  to  license  or  screen  Howard  Hughes' 
The  Outlaw  in  the  first-run  downtown  theaters  in  Dallas,  which 
it  controlled.  Hughes  opened  the  film  at  21  neighborhood  houses 
simultaneously  with  unparalleled  results.21 

It  is  difficult  to  generalize  on  this  because  each  picture  is  dis- 
tinct enough  to  make  interpicture  comparisons  unreliable.  How- 
ever, one  observation  about  theater  investment  can  be  made.  Most 
giant  downtown  theaters  were  built  in  reliance  upon  revenues 
from  exclusive  first  run.  It  is  doubtful  that  they  would  have  been 
built  if  the  circuits  had  not  wielded  sufficient  bargaining  power  to 
secure  grants  of  monopoly.  Under  freer  conditions  of  rivals  bid- 
ding for  first  runs,  probably  multiple  neighborhood  first  runs 
would  have  persisted  past  the  infancy  of  the  industry. 

Protection:  Clearance  and  Zoning 

The  combine  of  the  five  major  affiliated  circuits,  which  gave 
their  theaters  permanent  assignment  to  preferred  runs,  would 
have  been  of  small  value  without  protection  from  competition  of 
other  theaters.  Clearance  and  zoning  served  two  functions.  They 

19  An  attempt  by  Twentieth  Century-Fox  to  drop  franchises  in  the  New  York 
area  was  strongly  opposed  by  the  RKO  Theatres  which  would  then  have  had  to 
bid  against  Loew's  Theatres  for  films  formerly  franchised  to  them.  Variety,  February 
9,  1944,  p.  5.  Paramount  Finding  91  indicates  that  Twentieth  Century-Fox  granted 
no  formal  written  franchises  after  June  6,  1940.  It  apparently  continued  an  informal 
franchise  in  New  York  into  1944. 

20  In  1946,  multiple  first  runs  were  adopted  in  Los  Angeles,  Kansas  City,  and 
Denver  at  $1  admission  with  successful  increases  in  total  earnings.  Variety,  November 
27,  1946,  p.  3. 

21  On  a  three-day  weekend,  106,016  admissions  were  paid  in  that  city  of  375,000 
people,  and  gross  revenues  were  $54,764.  The  next  highest  earnings  of  any  previous 
picture  on  downtown,  exclusive,  seven-day  first  run  was  Going  My  Way,  which 
grossed  $24,000.  Ibid.,  January  15,  1947,  p.  5. 
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were  the  distributors'  method  of  subdividing  markets  for  admis- 
sion price  discrimination.  The  preferred  theaters  used  clearance 
and  zoning  to  limit  exhibition  rivalry.  Optimum  clearance  and 
zoning  for  the  distributor's  maximum  net  revenue,  however,  was 
not  necessarily  what  any  protected  exhibitor  wanted.  Exhibitors 
generally  wanted  as  much  clearance  and  zoning  protection  for 
their  theaters  as  possible.  Distributors  wanted  to  impose  such 
limited  clearances  and  zoning  as  would  give  later  runs  the  full 
benefits  of  extensive  first-run  advertising  and  still  protect  first 
runs  enough  to  channel  a  large  proportion  of  prospective  viewers 
into  them.  Major  affiliated  circuits  in  any  area  and  the  eight  lead- 
ing distributors  compromised  their  conflicts  about  clearance  and 
zoning  patterns  in  the  local  Film  Board  of  Trade.  These  local 
trade  associations,  dominated  by  the  five  majors,  set  up  marketing 
patterns  that  assigned  every  theater  in  the  area  to  a  fixed  posi- 
tion.22 

The  result  of  the  combination  in  the  industry  was  that  uniform 
run  patterns  were  protected  by  uniform  clearances  and  zoning.23 
Each  theater,  having  been  assigned  a  fixed  run  position,  was  also 
assigned  permanent  clearance  and  zoning.  The  key  clearance  was 
that  which  followed  first  run  and  channeled  from  30  to  70  per 
cent  of  total  rentals  into  that  run,  depending  on  the  city.  Since 
the  majors  controlled  most  first-run  theaters  in  the  country  and 
a  large  share  of  the  second-run  houses,  they  had  the  most  to  gain 
from  long  clearances  following  runs.  Table  23  shows  the  time 
interval  protecting  first  run  in  cities  of  more  than  25,000  popula- 
tion. At  least  75  per  cent  of  the  first-run  contracts  surveyed  had 
more  than  28  days'  clearance.  A  large  proportion  of  the  other  25 
per  cent  had  exactly  28  days.  Zoning  protection  for  first-run  thea- 
ters is  tabulated  in  table  24.  About  two-thirds  of  the  first  runs  had 
more  than  10  miles  protection;  the  other  one-third  had  more  than 
20  miles. 

The  Paramount  Findings  established  that  the  first  runs  of  the 
five  affiliated  circuits  received  what  is  described  as  "unreasonably 
long  clearance  protection."  Circuit  bargaining  power  in  many 
cities  enabled  the  dominant  theater  chain  to  dictate  the  run  and 
clearance  patterns.24  The  length  of  this  clearance  depended  on 

22  A  detailed  discussion  of  the  control  functions  of  the  Film  Boards  of  Trade  is 
presented  in  chap,  vii,  in  the  case  study  of  the  Chicago  market. 

23  Paramount  Findings  79-81.  See  Lewis,  The  Motion  Picture  Industry,  pp.  201- 
229,  for  a  detailed  description  of  clearance  and  zoning. 

24  For  examples  showing  the  evolution  of  run  and  clearance  provisions  of  printed 
film  license  forms,  see  United  States  v.  Paramount  Pictures,  334  U.S.  131  (1948), 
Appendix  to  plaintiff's  brief,  pp.  22-29. 
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Time  Interval  between  First  and  Second  Runs  in  Cities  over  25,000  Population 
as  per  Contracts  Made  by  Major  Distributors  during  the  1943-1944  Season 


Loew's 

RKO 

Fox 

Columbia 

Paramount 

Warner 

No.  of 

No. 

Per 

No. 

Per 

No. 

Per 

No. 

Per 

No. 

Per 

No. 

Per 

days 

of 

cent 

of 

cent 

of 

cent 

of 

cent 

of 

cent 

of 

cent 

clear- 

con- 

of 

con- 

of 

con- 

of 

con- 

of 

con- 

of 

con- 

of 

ance 

tracts 

total 

tracts 

total 

tracts 

total 

tracts 

total 

tracts 

total 

tracts 

total 

28  or  less 

64 

18.8 

82 

25.1 

53 

21.1 

41 

21.5 

35 

25.5 

33 

21.0 

29  to  56 

124 

36.4 

89 

27.2 

74 

29.5 

87 

45.5 

38 

27.7 

52 

33.1 

57  to  84 

125 

36.8 

130 

39.8 

96 

38.2 

52 

27.2 

44 

32.2 

63 

40.1 

85  to  112 

19 

5.6 

19 

5.8 

19 

7.6 

9 

4.7 

11 

8.0 

8 

5.2 

113  and 

over 

8 

2.4 

7 

2.1 

9 

3.6 

2 

1.1 

9 

6.6 

1 

.6 

Total 

340 

100.0 

327 

100.0 

251 

100.0 

191 

100.0 

137 

100.0 

157 

100.0 

Source:    United  States  v.  Paramount  Pictures,  66  F.   Supp.   323   (S.D.N. Y. 
Exhibit  441. 
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TABLE  24 

Distances  Covered  by  First-run  Clearance  in  Cities  over  25,000  Population 
as  per  Contracts  Made  by  Major  Distributors  during  the  1943-1944  Season 


Loew's 

RKO 

Fox 

Columbia 

Paramount 

Warner 

No. 

Per 

No. 

Per 

No. 

Per 

No. 

Per 

No. 

Per 

No. 

Per 

Number 

of 

cent 

of 

cent 

of 

cent 

of 

cent 

of 

cent 

of 

cent 

of 

con- 

of 

con- 

of 

con- 

of 

con- 

of 

con- 

of 

con- 

of 

miles* 

tracts 

total 

tracts 

total 

tracts 

total 

tracts 

total 

tracts 

total 

tracts 

total 

10  or  less 

78 

28.4 

93 

39.4 

74 

35.9 

49 

32.7 

28 

25.5 

58 

33.7 

11  to  20 

94 

34.2 

60 

25.4 

62 

30.1 

55 

36.7 

33 

30.0 

54 

31.4 

21  to  30 

68 

24.6 

55 

23.3 

46 

22.3 

20 

13.3 

30 

27.3 

35 

20.3 

31  to  40 

20 

7.3 

13 

5.5 

16 

7.8 

8 

5.3 

12 

10.9 

19 

11.1 

41  to  50 

6 

2.2 

7 

3.0 

5 

2.4 

9 

6.0 

6 

5.4 

2 

1.2 

51  and 

over 

9 

3.3 

8 

3.4 

3 

1.5 

9 

6.0 

1 

.9 

4 

2.3 

Total 

275 

100.0 

236 

100.0 

206 

100.0 

150 

100.0 

110 

100.0 

172 

100.0 

Source:  United  States  v.  Paramount  Pictures,  66  F.  Supp.  323  (S.D.N. Y.,  1946), 
Exhibit  442,  compiled  from  Defendants'  Answers  to  Interrogatories  Nos.  6,  7,  8,  9, 
10,  and  11. 

*  Mileage  is  computed  on  the  following  basis:  from  city  in  which  first  run  is  located 
to  the  farthest  city  over  which  it  takes  clearance  is  given.  Distance  is  measured  over 
paved  roads  given  in  automobile  maps  as  the  shortest  route. 
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whether  the  affiliated  circuit  controlled  theaters  in  first  run  or  in 
second  run  or  in  both.  In  New  York,  where  affiliated  circuits  con- 
trolled second  run  but  not  first,  the  period  of  clearance  after  first 
run  was  only  14  days.  In  Chicago  and  Washington,  D.C.,  where 
affiliated  circuits  controlled  first  run  and  also  operated  chains  of 
second-run  theaters,  their  first  runs  were  followed  by  28  days' 
clearance.  This  usually  channeled  35  to  50  per  cent  of  admission 
revenues  from  all  runs  into  first  runs.  In  contrast,  in  Atlanta  two 
major  circuits  controlled  first  run  but  operated  no  large  subse- 
quent-run houses.  There,  first  run  was  protected  by  60  days'  clear- 
ance and  received  about  70  per  cent  of  all  admissions.25  In  gen- 
eral, the  smaller  the  town,  the  longer  was  the  clearance  of  first 
run  over  second  runs.  The  major  circuits  had  few  subsequent-run 
theaters  in  smaller  towns,  and  first-run  admissions  were  usually 
lower  in  such  towns. 

The  effect  of  a  regimented  system  of  runs  and  clearances  con- 
trolled by  the  majors  was  to  relegate  the  independently  owned 
theater  to  the  lowest  status  in  the  hierarchy.  The  majors  thus  con- 
trolled the  key  factors — runs  and  clearance  periods — that  deter- 
mined relative  theater  incomes.  Consequently,  they  were  able  to 
channel  a  major  part  of  rentals  into  first  run,  where  they  operated 
the  most  theaters.  This  is  illustrated  in  table  25  by  seven  typical 
films  released  by  seven  of  the  eight  Paramount  defendants  in  the 
1943-1944  season.  Although  first  runs  in  cities  of  25,000  persons 
and  more  constituted  only  2.7  to  4.6  per  cent  of  the  total  licenses 
or  billings  of  the  films,  rental  revenues  on  those  first  runs  were 
from  35  to  50  per  cent  of  total  domestic  rentals.  Between  56  and 
85  per  cent  of  these  first-run  rentals  were  received  from  theaters 
affiliated  with  the  five  major  defendants. 

Since  pictures  have  much  less  drawing  power  in  later  runs,  thea- 
ters showing  such  films  must  change  pictures  more  often  than 
earlier-run  houses  in  order  to  keep  patronage  at  a  level  that  will 
cover  costs.  In  those  periods  when  first-run  business  is  very  good 
and  the  first-run  theaters  hold  films  over  on  long  runs,  later-run 
houses  are  at  a  great  disadvantage.  The  later-run  independent 
theaters  were  allowed  films  only  after  the  fixed  clearance.  Hence, 
long  first  runs  meant  insufficient  releases  to  a  house  that  showed 
double  features  and  changed  programs  twice  a  week.  Such  picture 

^P.R.  17.  The  picture,  As  Thousands  Cheer,  earned  a  rental  of  about  $10,000  in 
Atlanta  on  its  first  run  and  the  immediately  following  "moveover  run"  in  affiliated 
downtown  theaters.  The  two  second  runs  earned  $425  at  the  independent  Plaza  and 
§280  at  the  affiliated  Gordon.  P.R.  20. 
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Percentages  of  Domestic  Billings  and  Rentals  for  Typical  Pictures 

in  First-run  Cities  of  25,000  Population  and  More 

(1943-1944  Season) 
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Percent- 

Percent- 

Percent- 

age of 

Percent- 

age of 

age  of 

first-run 

age  of 

rentals 

first 

rentals 

all  U.S. 

received 

runs  in 

from 

billings  in 

from  first 

affiliated 

affiliated 

Distributor 

Picture 

first  runs 

runs 

theaters 

theaters 

Fox 

Sweet  Rosie  O'Grady 

2.7 

35.1 

63.5 

73.7 

Loew's 

As  Thousands  Cheer 

2.9 

38.5 

72.1 

85.3 

RKO 

Lady  Takes  a  Chance 

3.1 

42.1 

67.6 

78.6 

Warner 

Princess  O'Rourke 

3.1 

45.0 

67.9 

78.9 

Columbia 

Cover  Girl 

3.3 

50.5 

59.4 

56.4 

Universal 

Christmas  Holiday 

4.6 

49.0 

63.7 

70.1 

United  Artists 

Stage  Door  Canteen 

4.3 

46.9 

70.4 

78.1 

Source:  United  States  v.  Paramount  Pictures,  334  U.S.  131,  Appendix  to  Plaintiff's 
Brief  279,  as  compiled  from  plaintiff's  exhibits  433  through  440. 

shortages  cut  the  earnings  of  independent  theaters  and  aroused 
complaints.26 

Admission  Prices 

Admission  prices,  like  runs,  clearances,  and  zoning  were  a  fixed 
factor  in  motion  picture  bargaining.  The  dominant  local  circuit 
combined  with  the  leading  distributors  to  set  admission  prices 
that  would  prevail  in  all  runs,  that  is,  until  they  met  to  revise 
them.27  Uniform  prices  were  then  stipulated  in  the  license  con- 
tracts for  each  theater,  affiliated  or  independent,  by  each  of  the 
eight  defendant  distributors.  A  distributor's  plan  of  price  fixing 
depended  upon  total  control  of  admission  prices.  Admission-price 
cutting  by  any  single  theater  would  lower  attendance  in  other 
runs  and  upset  the  optimum  discrimination  pattern.  For  example, 
admission  prices  from  60  cents  to  $1.00  were  maintained  for  first- 
run  evening  performances.  Later-run  prices  ranged  as  low  as  10 
cents  in  last  run.28  When  a  roadshow  film,  one  of  unusually  high 
cost,  was  released,  established  admission  prices  were  raised  on  first 
run,  and  clearance  following  it  was  increased  to  as  much  as  6 
months. 


28  Variety,  June  7,  1944,  p.  3;  April  18,  1945,  p.  3. 

^Paramount  Findings  60-66,  69-70. 

28  In  chapter  vii  there  is  a  detailed  description  of  pricing  patterns  in  Chicago. 
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The  license  agreements  stipulated  a  minimum  admission,  but 
theaters  rarely  wanted  to  charge  a  higher  price.29  The  effect  was  to 
eliminate  all  price  rivalry  among  theaters.30  The  interdependence 
of  run  and  price  enabled  enforcement  of  stipulated  prices.  In 
some  cities,  subsequent-run  theaters  were  permitted  to  choose 
their  admission  prices.  Then  they  were  assigned  to  the  appropri- 
ate run  in  the  discriminatory  pattern.  If  they  lowered  admission 
prices,  they  were  assigned  to  a  later  run;  if  they  raised  prices  they 
were  given  an  earlier  run.31  This  meant  that  the  total  number  of 
seats  in  any  given  run  might  vary  somewhat,  but  there  were  stand- 
ard prices  in  each  run. 

Dominant  circuits  usually  operated  first-  and  second-run  thea- 
ters in  their  territories.  They,  too,  had  a  vested  interest  in  seeing 
that  later-run  independent  theaters  were  subject  to  strict  admis- 
sion-price control  by  distributors.32  If  later-run  houses  were  per- 
mitted to  cut  prices,  first  and  second  runs  of  the  circuits  would 
begin  to  lose  business  to  those  price  cutters.  Hence  the  circuits 
had  equally  as  much  to  gain  from  controlled  price  patterns  as  did 
the  distributors. 

Film  Rentals 

Since  a  theater's  run,  clearance,  zoning,  and  admission  price 
were  relatively  fixed,  film  bargaining  between  distributors  and 
exhibitors  on  individual  films  centered  on  the  rental  to  be  paid. 
The  rental  was  usually  computed  on  one  of  four  bases:  (1)  a  flat 
amount,  (2)  a  percentage  of  the  theater's  gross  revenue  on  the 
film,  (3)  a  guaranteed  minimum  plus  a  percentage  of  gross  reve- 
nues, or  (4)  a  sliding  scale  of  percentages  which  increased  as  gross 
admissions  on  the  film  increased.33  In  paying  a  flat  rental,  the  ex- 
hibitor assumed  a  greater  proportion  of  the  uncertainties  of  a 
film's  success  than  when  licensed  on  percentage  terms.  For  this 
reason,  theaters  almost  always  paid  lower  total  rental  on  a  flat 
rental  basis,  and  most  preferred  to  license  films  on  those  terms. 
However,  distributors  insisted  that  first-  and  second-run  theaters 
in  major  cities  rent  films  from  them  on  one  of  the  percentage-type 
bases.  A  vice-president  of  Loew's  pointed  out  that  only  by  under- 

29P.R.  434  shows  only  346  out  of  a  total  of  3.247  licenses  for  Loew's  As  Thou- 
sands Cheer  exceeded  the  minimum  price  stipulated  in  the  license. 

30  Paramount  Findings  71-72. 

^P.R.  945,  1085,  1270. 

"T.NJE.C,  45-46. 

MP.R.  694,  1733.  See  more  detailed  discussion  of  various  percentage  pricing  sys- 
tems in  Lewis,  op.  cit.,  pp.  191-200. 
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taking  the  uncertainties  of  the  retail  market  could  distributors  get 
enough  rental  to  cover  the  cost  of  most  first-grade  films.34  Appar- 
ently, the  large  size  of  distribution  firms  made  them  better  able 
to  undertake  market  uncertainties  by  offsetting  losses  on  some 
films  against  gains  on  others.  A  Paramount  executive  described 
percentage  rentals  as  the  only  fair  way  to  distribute  picture 
income.35 

The  fact  that  percentage  rentals  resulted  in  substantially  higher 
revenues  to  the  distributors  is  supported  by  data  available  from 
checking  admission  receipts.  National  distributors  were  estimated 
to  have  spent  $75,000  weekly  in  checking  theater  receipts  and 
admission  records  of  exhibitors  showing  their  pictures  on  per- 
centage rentals.36  This  checking  for  fraudulent  violation  of  rental 
contracts  was  necessary  because  widespread  violation  amounted 
annually  to  an  estimated  $20  million  of  unreported  grosses.37  In 
1947,  an  estimated  20  to  25  per  cent  of  theaters  cheated  on  per- 
centage rental  reports.38  Two  independent  firms  were  organized 
to  provide  checking  service  for  distributors  by  sending  checkers 
into  theaters  to  report  on  gross  admissions.  In  1945,  Twentieth 
Century-Fox  alone  paid  these  two  firms  $833,930— $776,420  to 
Ross  Federal  Service  and  $57,510  to  Confidential  Reports  Inc.39 
The  results  of  distributors'  checking  were  a  continuous  stream 
of  fraud  suits  by  distributors  against  cheating  exhibitors.40  Appar- 
ently distributors  found  that  percentage  rentals,  at  least  in  first 
and  early  runs,  increased  revenues  enough  to  pay  this  high  cost 
of  policing  and  still  resulted  in  higher  net  revenues  than  would  flat 
rentals.41 

The  demand  of  any  theater  for  films  derived  from  that  theater's 
exhibition  demand.  But  exhibition  demand  factors  of  run,  clear- 

^P.R.  431. 

^P.R.  698. 

30  Variety,  December  22,  1943,  p.  5. 

37  Ibid.,  June  28,  1944,  p.  13  and  May  22,  1946,  p.  7. 

53  Ibid.,  July  9,  1947,  p.  5. 

S0Ibid.,  May  8,  1946,  p.  9.  Confidential  Reports  Inc.  was  organized  by  Paramount, 
RKO,  United  Artists,  Columbia,  and  Universal.  Ibid.,  March  7,  1945,  p.  9.  In  1946 
Twentieth  Century-Fox  paid  $100,000  to  become  a  partner  in  Confidential  Re- 
ports, and  Ross  Federal  left  the  checking  field.  Ibid.,  February  6,  1946,  p.  13.  For 
exhibitor  reaction  to  checking,  see  Ibid.,  March  21,  1945,  p.  19.  In  1946  Loew's  had 
100  checkers  in  the  field  and  did  its  own  checking.  Ibid.,  September  11,  1946,  p.  7. 

"See,  for  example,  Variety,  November  15,  1944,  p.  9;  February  7,  1945,  p.  13; 
January  16,  1946,  p.  10;  February  20,  1946,  p.  21. 

41  The  problem  of  exhibitors'  failures  to  report  total  receipts  under  percentage 
rental  contracts  still  persists.  Motion  Picture  Herald,  January  24,  1959,  p.  24,  and 
September  19,  1959,  p.  11. 
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ance,  and  zoning  were  fixed  in  a  system  of  admission-price  dis- 
crimination which  resulted  in  a  pattern  of  rental-price  discrimina- 
tion. The  rental  received  from  a  first-run  exclusive  showing  on 
extended  run  might  reach  $150,000.  The  last-run  rental  on  the 
same  film  could  be  as  low  as  $10.42 

Actual  bargaining  for  rentals  was  of  three  major  types,  with  the 
distributor's  own  theaters,  with  other  major  and  minor  circuits, 
and  with  independent  exhibitors.  As  to  theaters  affiliated  with  the 
distributors,  executives  of  Loew's  and  Paramount  testified  that 
their  distribution  departments  negotiated  for  film  rentals  with 
their  own  theaters  as  if  they  were  strangers.43  Preferred  runs  and 
preferred  playing  times  were  reserved  as  a  matter  of  course  for 
their  own  films  in  their  own  theaters.  The  amount  of  rental  to  be 
paid  to  the  distribution  department  was  determined  by  bargaining 
between  the  theater  manager  or  circuit  executive  and  the  firm's 
sales  executives.  These  were  usually  branch  or  division  managers. 
Many  circuit  officials  and  even  theater  managers  received  salaries 
based  upon  a  percentage  of  profits,  which  necessitated  deter- 
mining a  rental  cost  of  all  film  used,  including  those  of  the  affili- 
ated distributor.  The  majority  of  Paramount's  affiliated  theaters 
were  only  partly  owned  by  it,  but  the  circuit  executives  owed  a 
fiduciary  duty  to  each  of  these  affiliated  corporations  to  maximize 
their  profits.  Failure  to  do  so  could  result  in  an  action  being 
brought  by  a  minority  shareholder  in  the  name  of  the  affiliated 
theater  corporation  against  the  executives. 

Bargaining  between  distributors  and  large  theater  circuits,  in- 
cluding their  own,  took  place  within  the  limitations  of  the  fixed 
status  of  each  theater.  Circuit  bargaining  power  was  increased  by 
controlling  large,  centrally  situated  theaters  in  most  major  cities. 
The  control  of  ''closed  towns,"  where  one  exhibitor  operated  all 
the  theaters,  enabled  the  circuit  to  bargain  for  better  terms  in  all 
its  theaters.44  A  theater's  bargaining  power  increased  if  it  was  a 
"showcase"  first  run — a  key  downtown  theater  in  a  metropolitan 
area — whose  exhibition  of  a  film  had  large  secondary  advertising 
effects  on  later  runs.  On  the  other  hand,  many  bargaining  factors 
favored  the  distributors.  Distributors  knew  that  a  circuit  must 
have  a  continuous  stream  of  films  and  that  it  would  work  a  defi- 
nite hardship  on  a  circuit  to  refuse  to  handle  the  films  of  one  of 

"P.R.  705. 
<3P.R.  436,  843. 

44  See  discussion  of  the  closed-town  problem  and  prosecutions  concerned  primarily 
with  this  problem  in  chapter  v. 
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the  major  distributors.  The  circuit  would  have  to  fill  screen  time 
in  some  of  its  theaters  with  lower  quality,  B  pictures.  A  distribu- 
tor's bargaining  power  increased  when  he  released  pictures  of  a 
very  popular  star  or  films  which  had  had  large  initial  successes. 
Major  circuits  could  not  afford  to  pass  up  these  key  films  if  they 
wished  to  retain  the  customer  preferences  they  had  built  up 
throughout  the  years.  A  distributor's  bargaining  position  im- 
proved if  he  knew  the  cost  structure  of  individual  theaters,  for 
operating  costs  were  important  in  estimating  the  total  earning 
power  of  a  theater. 

In  a  metropolitan  area  where  a  circuit  had  many  theaters,  its 
officials  as  high  as  the  vice-presidential  level  would  negotiate  to 
license  films  for  all  theaters  in  that  area.45  In  areas  where  a  circuit 
had  only  one  or  two  theaters,  the  local  manager  negotiated  with 
the  distributors  to  license  films.  These  local  managers,  however, 
received  reports  from  the  main  office  on  the  drawing  power  of 
current  films  to  guide  their  negotiations.46  Local  negotiations  were 
usual  in  the  Paramount  circuit  which  had  decentralized  its  theater 
department. 

Occasionally,  negotiations  between  one  of  the  large  distributors 
and  a  major  or  minor  circuit  about  the  rental  of  a  group  of  films 
led  to  an  impasse.  The  distributor  then  might  "sell  away"  from 
his  regular  franchised  circuit  and  obtain  subsequent  run  release 
through  independent  theaters.47  Many  times  this  would  yield 
lower  total  rentals  for  the  distributor  than  if  he  had  accepted  the 
circuit  offer  which  he  had  considered  too  low.  Circuits  had  control 
of  most  of  the  larger,  well-appointed,  subsequent-run  houses  in  a 
number  of  the  largest  cities.  Releasing  through  smaller  independ- 
ent houses  could  not  possibly  earn  the  same  total  rentals.  In  1944 
and  1945  Paramount  Pictures  and  Loew's  circuit  in  New  York 
broke  off  negotiations  on  rentals  for  24  films.48  For  more  than  six 
months  as  the  negotiations  continued,  Paramount  released  no 
films  on  subsequent  run  in  New  York.  If  Paramount  had  by- 
passed the  Loew's  circuit,  it  estimated  that  $1  million  in  expected 
rentals  would  be  lost.  Release  of  these  films  was  therefore  delayed 
until  a  satisfactory  rental  could  be  agreed  upon. 

45  For  example,  Vice-President  Reagan  of  the  Paramount  Sales  Division  negotiated 
with  an  equally  high  Loew's  circuit  executive  for  the  licensing  of  Paramount 
pictures  in  the  69  Loew's  theaters  in  greater  New  York.  P.R.  685,  692. 

"P.R.  832-835. 

47  Variety,  July  11,  1945,  p.  3;  August  1,  1945,  p.  5;  P.R.  1226,  1476. 

48  Ibid.,  March  28,  1945,  p.  9;  April  25,  1945,  p.  6;  May  9,  1945,  p.  3;  May  16, 
1945,  p.  5. 
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In  some  cases,  distributors  were  able  to  negotiate  for  higher 
total  rentals  of  a  film  for  exhibition  by  a  circuit  through  the  use  of 
formula  deals  and  master  agreements.49  As  used  by  Paramount 
and  RKO,  a  formula  deal  fixed  the  total  rental  for  a  film  in  all 
theaters  of  a  circuit  as  a  percentage  of  the  picture's  national  gross. 
This  left  the  circuit  free  to  allocate  playing  time  and  film  rental 
as  it  saw  fit  among  the  theaters  on  its  books.  Master  agreements, 
computing  percentage  rentals  on  circuit  gross,  also  allowed  the 
circuit  discretion  to  allocate  playing  time  and  film  rental  to  its 
individual  theaters.  Since  these  arrangements  covered  exhibition 
for  entire  circuits,  they  were  at  times  more  effective  in  excluding 
independent  theaters  in  given  areas  from  access  to  film  than  the 
established  franchises. 

The  independent  exhibitor,  owning  1  to  5  theaters,  held  a 
much  weaker  position  than  his  circuit  rival  in  bargaining  with 
distributors.  The  primary  result  was  relegation  of  independent 
theaters,  comparable  in  location,  size,  and  appointments,  to  later- 
run  positions.  Further  discriminatory  bargaining  favors  gained  by 
the  circuits  are  listed  in  Paramount  Finding  110  as  follows: 

110.  Various  contract  provisions  by  which  discriminations  against  small 
independent  exhibitors  and  in  favor  of  the  large  affiliated  and  unaffiliated 
circuits  were  accomplished  are:  suspending  the  terms  of  a  given  contract,  if  a 
circuit  theatre  remains  closed  for  more  than  eight  weeks,  and  reinstating  it 
without  liability  upon  reopening;  allowing  large  privileges  in  the  selection 
and  elimination  of  films;  allowing  deductions  in  film  rentals  if  double  bills 
are  played;  granting  moveovers50  and  extended  runs;  granting  road-show51 
privileges;  allowing  overage  and  underage;52  granting  unlimited  playing  time; 
excluding  foreign  pictures  and  those  of  independent  producers;  granting 
rights  to  question  the  classification  of  features  for  rental  purposes.  Those  pro- 
visions are  found  most  frequently  in  franchises  and  master  agreements,  which 
are  made  with  the  larger  circuits  of  affiliated  and  unaffiliated  theatres.  Small 
independents  are  usually  licensed,  however,  upon  the  standard  forms  of  con- 
tract, which  do  not  include  them.  The  competitive  advantages  of  these  provi- 
sions are  so  great  that  their  inclusion  in  contracts  with  the  larger  circuits  con- 
stitutes an  unreasonable  discrimination  against  small  competitors. 

The  range  of  possible  rentals  for  a  film  in  a  given  run  may  be 
very  great.  In  late  runs  in  small  houses  the  rental  might  reach  a 

49  Paramount  Findings  1,  86-88;  P.R.  734,  792. 

50  A  moveover  is  the  right  to  continue  the  first  run  of  a  picture  in  another  of  the 
circuit's  theaters  in  the  same  city. 

51 A  road  show  is  the  exhibition  of  a  feature  in  one  large  theater  in  each  of  a 
limited  number  of  major  cities,  in  advance  of  general  release  and  at  higher  admis- 
sion prices  than  are  usually  charged  in  those  theatres. 

62  Overage  and  underage  allow  a  circuit  to  make  up  one  theater's  rental  default 
with  another's  excess  film  rental. 
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minimum  amount  that  will  just  cover  the  cost  to  the  distributor 
of  servicing  a  print.  This  cost  of  between  $10  and  $20  covers  nego- 
tiation, transportation,  and  collection  costs  of  renting  a  print.  The 
maximum  rental  an  exhibitor  will  pay  has  been  assumed  to  be  his 
total  admission  revenues  minus  his  direct  operating  costs,  allowing 
him  to  break  even  on  the  picture.  This  is  incorrect.  As  has  been 
pointed  out,  certain  very  popular  pictures  and  pictures  of  some 
top  stars  must  be  shown  by  a  theater  if  it  is  to  retain  the  prefer- 
ence of  its  steady  patrons.  Therefore  a  theater  might  well  offer  to 
pay  a  rental  greater  than  its  expected  revenues  less  operating  costs 
on  a  film.  An  exhibitor  would  plan  to  suffer  losses  on  a  few  par- 
ticular films  for  the  sake  of  long-run  consumer  preferences. 

In  actual  practice,  such  planned  losses  were  rarely  allowed  to 
materialize.  The  distributors,  having  arbitrarily  assigned  inde- 
pendent theaters  to  later  runs,  were  desirous  of  keeping  them 
from  showing  losses  that  might  lead  them  to  file  antitrust  actions 
to  challenge  the  distributors'  system  of  control.  Hence  a  program 
of  adjustments  of  rentals  was  adopted.  If  an  exhibitor  showed  net 
losses  on  any  particular  film,  the  distributor  adjusted  the  rental 
by  agreeing  to  take  less  than  the  exhibitor  had  contracted  to  pay. 
Adjustments  became  common  occurrences,  and  distributors  drew 
up  regular  forms  on  which  exhibitors  stated  their  costs  and  reve- 
nues in  requesting  adjustments.53  The  system  of  adjustments  was 
indicative  of  the  powerful  position  of  a  national  distributor  in 
dealing  with  a  small  local  exhibitor.  In  1944,  for  example,  Twen- 
tieth Century-Fox  raised  subsequent-run  rentals  to  35  or  40  per 
cent  of  gross.  Because  many  theaters  would  show  losses  on  pic- 
tures, a  program  of  adjustments  based  on  overhead  was  also  an- 
nounced. At  a  meeting  of  the  Allied  Theatre  Owners  of  Eastern 
Pennsylvania,  one  exhibitor  objected  that  such  a  program  would 
reduce  the  exhibitor  to  the  status  of  a  glorified  janitor.54 

Little  evidence  is  available  on  rentals  paid  by  comparable  thea- 
ters in  the  same  run  owned  by  independent  exhibitors  and  those 
owned  by  circuits.  Some  such  data  are  given  for  the  Chicago  mar- 
ket in  chapter  vii.  In  the  wartime  period  of  greatly  increased 
grosses,  independent  exhibitors  tried  to  resist  the  movement  from 
flat  to  percentage  rentals  for  subsequent  runs.  A  group  of  Min- 
neapolis-St.  Paul  independent  exhibitors  at  first  refused  to  pay 
percentage  rentals  for  Hello,  Frisco,  Hello.55  The  exhibitors  were 

63  P.R.  728,  1274. 

64  Variety,  April  19,  1944,  p.  8. 

^Ibid.,  June  16,  1943,  p.  25,  and  June  23,  1943,  p.  15. 
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reluctant  to  disclose  the  grossing  possibilities  of  their  theaters  to 
Twentieth  Century-Fox  and  the  other  distributors.  It  was  dis- 
closed that  one  theater  which  did  play  the  film  on  percentage  paid 
$300  to  Fox,  though  its  highest  flat  rental  would  have  been  $125. 
Such  exhibitor  combines  generally  failed.  In  1946  North  Central 
Allied,  an  exhibitor  association,  called  a  strike  against  RKO.56 
Its  members  all  refused  to  pay  50  per  cent  of  gross  as  rental  for 
Bells  of  St.  Mary's;  RKO  refused  to  rent  the  film  on  lower  terms, 
and  the  exhibitors  yielded. 

Cost-Price  Relations 

In  the  motion  picture  industry,  cost  and  price  factors  operate 
so  that  there  is  little  relation  between  cost  and  rental  price  of  a 
single  print.57  Short-run  pricing  of  differentiated  products  in- 
volves a  market  situation  where  demand  factors  predominate  over 
supply.  The  uncertainties  of  film  demand  and  the  use  of  rental- 
price  discrimination  make  a  cost  basis  of  price  planning  impossi- 
ble. An  average  cost  based  on  dividing  total  production  plus  dis- 
tribution costs  by  the  total  number  of  screenings  is  not  calculable, 
since  the  popular  success  of  the  picture  will  be  the  determining 
factor  of  total  distribution  costs  and  total  screenings.  Marginal 
cost  pricing  on  the  basis  of  serving  another  theater  is  not  feasible 
since  the  complete  servicing  cost  of  a  print  already  in  existence  is 
less  than  $20.  Marginal  cost  pricing  based  on  the  cost  of  an  addi- 
tional print  is  not  useful,  since  under  price  discrimination  late- 
run  profits  can  be  made  at  less  than  this  cost  of  $200  to  $600. 

The  only  extent  to  which  rental  price  reflects  cost  is  in  the 
ex  post  effect  of  percentage  rentals.  A  producer  whose  costs  are 
high  because  he  buys  a  popular  stage  play  or  book  and  hires  popu- 
lar actors  will  very  likely  be  able  to  bargain  for  somewhat  higher 
percentage  rentals.  Then,  if  his  films  become  popular  and  earn 
large  grosses,  his  higher  percentage  rentals  can  to  some  extent  be 
attributed  to  his  costly  inputs.  Demand  uncertainties,  however, 
are  the  outstanding  aspect  of  motion  picture  marketing.  For  ex- 
ample, an  RKO  film,  Hitler's  Children,  had  a  negative  or  produc- 
tion cost  of  about  $200,000  and  estimated  gross  admissions  of 
$3,250,000,  about  30  per  cent  of  which  went  to  RKO.58  J.  Arthur 
Rank's,  Caesar  and  Cleopatra,  had  a  negative  or  production  cost 
of  $4,800,000,  and  a  net  loss  of  almost  $3  million.59 

60  Ibid.,  January  30,  1946,  p.  9. 

57  Lewis,  op.  cit.,  pp.  181-188. 

58  Variety,  January  5,  1944,  p.  9,  and  May  31,  1944,  p.  3. 

59  Ibid.,  October  30,  1946,  p.  3. 
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Average  production  costs  of  Columbia  Pictures  Corporation 
from  1932  to  1940  are  shown  in  table  26.  They  show  the  difference 
in  cost  budgeting  of  class  A  and  class  B  pictures.  Class  A  pictures, 
released  through  large  first-run  theaters  on  percentage  rentals, 
reflect  the  increasing  costs  of  production  during  the  period.  Class 
B  pictures,  most  of  which  were  not  exhibited  in  major  downtown 
theaters,  were  usually  licensed  on  flat  rentals.  These  films  were 


TABLE  26 

Columbia  Pictures  Corporation  Average  Cost  of  Pictures  Released  by  Classes 

(1932-1940) 


Average  cost  of  class  A 

Average  cost  of  other  than 

Season 

features  released 

class  A  features  released 

1932-1933 

$202,900 

$101,100 

1933-1934 

347,200 

94,700 

1934-1935 

456,800 

113,700 

1935-1936 

587,000 

126,000 

1936-1937 

517,200 

100,800 

1937-1938 

733,400 

112,000 

1938-1939 

737,300 

102,100 

1939-1940 

883,500 

129,800 

Source:    United  States  v. 
Record  p.  3290. 


Paramount  Pictures,   66   F.   Supp.   323   (S.D.N. Y.,   1946), 


budgeted  within  the  more  predictable  limits  of  how  much  rental 
the  usual  B  picture  could  earn. 

Block  Booking 

Block  booking  is  the  practice  of  licensing,  or  offering  to  license, 
one  feature  or  group  of  features  upon  condition  that  the  exhibitor 
shall  also  license  another  feature  or  group  released  by  the  dis- 
tributor in  a  given  period.60  Before  the  1940  Paramount  consent 
decree,  all  the  distributor-defendants  except  United  Artists  li- 
censed their  films  in  blocks  or  indivisible  groups  before  the  pic- 
tures had  actually  been  produced.61  Under  most  of  these  agree- 
ments, an  independent  exhibitor  had  to  agree  to  license  the  dis- 
tributor's entire  yearly  output  of  features  or  he  could  license 
none.  Since  each  defendant-distributor  released  from  25  to  60 
features  a  year,  an  independent  exhibitor  had  to  sign  block-book- 


60  Paramount  Findings  1,  93. 

61  Paramount  Findings  93-96;  T.N.E.C.  23-34;  U.S.  National  Recovery  Adminis- 
tration, Work  Materials  No.  34,  The  Motion  Picture  Industry  (1936),  pp.  83-97. 
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ing  agreements  with  from  one  to  four  distributors,  depending 
upon  the  number  of  his  program  changes  and  whether  the  theater 
showed  double  features.  Many  block-booking  agreements  also 
forced  the  independent  exhibitor  to  license  large  numbers  of 
short  subjects,  even  if  he  lacked  sufficient  screen  time  to  show 
them.62  Since  most  features  and  shorts  were  licensed  before  they 
were  produced,  the  distributors  did  not  afford  the  exhibitors  an 
opportunity  to  view  the  product  before  they  rented  it.  This  prac- 
tice was  known  as  blind  selling.63 

Professor  Lewis  defended  block  booking  as  a  cost-saving  device 
for  exhibitors,  allowing  them  to  buy  pictures  in  groups  at  quan- 
tity discounts.64  The  independent  exhibitors  complained  not 
against  renting  groups  of  pictures,  however,  but  against  having 
no  say  about  what  pictures  went  into  the  groups.65  The  all-or-none 
contract  condition  for  the  season's  pictures  was  the  core  of  their 
objections.  The  effect  of  these  agreements  was  to  force  independ- 
ent exhibitors  to  license  large  numbers  of  mediocre  pictures 
which  were  inferior  to  alternative  products  offered  by  other  dis- 
tributors. Even  when  the  exhibitors  were  given  a  right  of  sub- 
sequent cancellation  of  10  to  20  per  cent  of  the  pictures,  they 
complained.66  After  eliminating  those  which  would  not  be  popu- 
lar in  their  communities,  as  westerns,  mysteries,  or  art  films,  they 
objected  to  being  forced  to  license  the  many  inferior  pictures  re- 
maining in  the  block. 

Block  booking  was  one  additional  manifestation  of  the  weaker 
bargaining  power  of  the  independent  exhibitors  as  compared  with 
their  rivals,  the  affiliated  circuits.  The  five  major  circuits  could 
not  be  forced  into  such  agreements.  Each  of  the  five  majors  con- 
centrated its  theater  control  on  first-run  theaters  in  one  sector  of 
the  country.  Each  of  them  had  sufficient  bargaining  power  to 
resist  being  forced  into  block-booking  arrangements  by  any  of  the 
seven  distributors  who  used  it.  None  of  them,  as  a  nation-wide 
distributor,  could  impose  block  booking  on  the  affiliated  theaters 

fflT.N.E.C,  pp.  28-30;  U.S.  Congress,  House,  Committee  on  Interstate  and  Foreign 
Commerce,  Hearings  on  Motion-Picture  Films  (76th  Congress,  3rd  Sess.,  1940), 
249  ff;  U.S.  National  Recovery  Administration,  Work  Materials  No.  34,  The  Motion 
Picture  Industry    (1936),  pp.  98-101. 

63  Paramount  Finding  97;  T.N.E.C.,  pp.  30-34. 

64  Lewis,  op.  cit.,  p.  154. 
65 1953  Hearings,  14,  31. 

66  Senator  Gillette  has  stated,  "I  am  willing  to  gamble  that  in  my  files  in  Wash- 
ington there  are  5,000  letters  from  exhibitors  in  my  state  of  Iowa  in  opposition  to 
block  booking  .  .  ."  Ibid.,  14,  182.  The  Antitrust  Division  received  more  than  1,000 
complaints  from  exhibitors  from  1948  to  1953.  Ibid.,  682. 
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of  the  other  four  majors  without  suffering  retaliatory  action  of  the 
same  type. 

Block  booking  is,  of  course,  a  prime  example  of  a  tying  agree- 
ment.67 A  seller  with  sufficient  monopoly  power  makes  the  sale  of 
one  product  conditional  upon  the  buyer's  purchasing  another 
product  also.  Since  there  is  no  competing  alternative  product  simi- 
lar enough  to  the  first  to  satisfy  the  buyer's  demand,  he  must  buy 
the  tied  product  or  neither.  Block  booking  involved  the  transfer 
of  monopoly  power  from  popular  pictures  and  actors  of  great  pub- 
lic preference  to  inferior  pictures  and  unknown  actors.  Distribu- 
tors charged  less  than  the  highest  possible  price  for  superior  films 
and  more  for  inferior  films  than  if  sold  singly.  Many  mediocre 
films  would  never  have  earned  their  costs  of  production  had  the 
distributor  tried  to  market  them  singly,  each  on  its  own  merits. 
In  this  way  block  booking  enabled  distributors  to  shift  a  part  of 
the  market  uncertainties  to  the  exhibitors  by  guaranteeing  that 
poorly  accepted  pictures  would  be  bought.  By  insuring  a  market 
for  the  season's  output,  block  booking  helped  the  producer- 
distributors  to  secure  financing  for  production.68 

As  to  the  policy  of  deliberately  making  class  B  pictures  and 
block  booking  them  with  class  A  films,  the  motive  was  different. 
A  producer-distributor  could  theoretically  make  just  as  much 
profit  by  producing  only  class  A  pictures  and  charging  the  highest 
monopoly  rentals  the  market  would  pay.  The  purpose  of  block 
booking  does  not  seem  here  to  be  one  of  increasing-  short-run 
profits.  The  motives  were  to  assure  full  utilization  of  production 
and  distribution  plant  by  making  a  supplementary  group  of  low- 
cost  films,  and  to  secure  and  maintain  lon^-run  control  of  the  mar- 
ket.  The  effect  of  block  booking  as  a  long-run  market  policy,  when 
followed  by  seven  distributors  in  combination,  was  to  preempt 
independent  exhibitors'  playing  time  and  thus  foreclose  entry  into 
the  market  to  independent  distributors.69  By  block  booking,  the 
nonmajor  distributors  were  hampered  in  marketing  even  their 
superior  films.  An  independent  exhibitor  with  a  contract  to  buy 
the  entire  season's  output  of  two  major  distributors  would  rarely 
find  it  profitable  not  to  screen  some  of  these  in  order  to  license 
and  screen  films  of  another  distributor.  This  fact  surely  discour- 

87  Ralph  Cassadv,  "Some  Economic  Aspects  of  Motion  Picture  Production  and 
Marketing,"  6  Journal  of  Business  113,  120    (1933). 

^P.R.  1258. 

69  In  the  matter  of  Famous  Players-Lasky  Corp.,  11  F.T.C.  187,  207  (1927).  A 
public  admission  of  this  purpose  of  block  booking  was  made  by  a  major  distributor. 
Variety,  December  20,  1944,  p.  3. 
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aged  entry  of  new  firms  into  motion  picture  production  and  dis- 
tribution and  strengthened  the  monopolistic  hold  of  the  defend- 
ants on  distribution. 


Bargaining  Between  Distributors 
and  Independent  Producers 

As  was  pointed  out  in  chapter  iii,  it  was  domination  of  first-run 
exhibition  and  the  resultant  control  of  distribution  that  gave  the 
five  majors  their  substantial,  indirect  control  of  production.  Al- 
though the  dynamics  of  motion  picture  production  precluded 
effective  market  control  on  that  level,  the  combination  of  local 
theater  monopolies  gave  them  regulatory  power  over  the  entry 
of  films  into  the  final  market.  The  five  majors  together  could  de- 
termine if  an  independent  producer  or  distributor  of  a  high 
quality  film  would  make  profits  or  suffer  losses.  Denial  of  entry 
into  the  majority  of  metropolitan  first-run  theaters,  those  with 
the  largest  earning  power,  could  easily  cut  total  revenues  from  a 
film  to  less  than  half.  This  would  also  deny  a  picture  the  valuable 
advertising  for  subsequent  runs  that  results  from  the  usual  first- 
run  advertising  and  from  first-run  customers  as  opinion  leaders  in 
their  communities.70  It  is  not  surprising  to  find  that  before  banks 
would  lend  to  an  independent  producer,  he  was  required  to  pre- 
sent a  contract  for  release  of  his  film  through  one  of  the  eight 
distributors  who  later  became  the  Paramount  defendants.71  These 
conditions  surely  deterred  the  entry  of  independent  producers  of 
class  A  pictures. 

Their  domination  of  film  marketing  gave  those  members  of  the 
combine  which  released  independent  productions  marked  bar- 
gaining advantage  in  dealing  with  the  producers.  Only  the  few 
established  independent  producers  with  leading  stars  under  con- 
tract, as  Samuel  Goldwyn,  could  secure  distribution  through 
RKO  for  17.5  per  cent  of  total  rentals.72  Other  distributors  paid 
25  per  cent.  Even  Goldwyn  was  required  to  pay  25  per  cent  of 
gross  rentals  for  distribution  of  certain  English  films  which  he 
had  acquired. 

70  Paramount  Findings  123  and  124;  Lewis,  op.  cit.,  pp.  230-261;  Paul  F.  Lazars- 
feld,  "Audience  Research  in  the  Movie  Field,"  Annals,  Vol.  254  (November,  1947), 
pp.  160,  167. 

^T.N.E.C,  p.  14;  U.S.  Congress,  Senate,  Committee  on  Interstate  Commerce, 
Hearings  on  Propaganda  in  Motion  Pictures  (77th  Congress,  1st  Sess.,  1941); 
Donald  M.  Nelson,  "The  Independent  Producer,"  Annals,  Vol.  254  (November, 
1947) ,  pp.  49,  55. 

7?  Variety,  June  16,  1943,  p.  5. 


Pricing  and  Trade  Practices  81 

Although  RKO  was  a  major  distributor,  it  was  unable  to  obtain 
license  fees  for  independent  producers  from  the  major  circuits 
comparable  to  those  the  majors  received  for  their  own  produc- 
tions. Goldwyn's  complaints  to  the  Justice  Department  resulted 
in  an  investigation  of  this  differential  treatment  of  independent 
productions.73  The  majors  gave  preferential  screen  time  to  their 
own  films  and  to  those  of  the  other  majors.  An  independent  pro- 
duction, although  released  by  a  major,  was  given  lower  status. 
During  the  wartime  boom,  when  the  majors  were  able  to  screen 
their  own  pictures  profitably  on  extended  runs,  an  independent 
producer  might  have  found  no  screen  time  left  for  his  films  in 
some  cities.  Goldwyn  even  arranged  for  the  exhibition  of  one  of 
his  films  in  a  dance  hall  in  Reno  when  no  theater  time  could  be 
booked  for  it.74 

In  the  immediate  postwar  years  while  the  theater  boom  con- 
tinued, distribution  costs  rose.  United  Artists  raised  its  distribu- 
tion charge  to  producers  from  25  per  cent  of  gross  rentals  to  27.5 
per  cent.75  It  did,  however,  offer  lower  rates  to  four  established 
independent  producers,  Selznick,  Small,  Stromberg,  and  Cagney. 
They  paid  25  per  cent  on  the  first  $800,000  of  gross  rentals  and  10 
per  cent  on  all  rentals  in  excess  of  that.  On  an  exceptional  film 
which  grossed  S3  million,  distribution  fees  would  thus  be  about  14 
per  cent  of  gross  rentals.  Other  independent  producers  began  to 
combine  to  bargain  for  better  terms  from  distributors.76  Many  of 
them  felt  that  the  distributors  were  not  obtaining  license  fees  for 
them  comparable  to  those  received  by  major  producers.  Two  of 
the  independent  producers,  Selznick  and  Disney,  set  up  their  own 
distribution  firms.  This  was  only  a  partial  remedy  to  the  impact  of 
the  combination  in  film  marketing.  The  largest  bottleneck  was 
the  bargaining  power  of  the  affiliated  circuits.  In  a  few  areas  these 
could  be  by-passed  and  films  marketed  on  first  run  through  inde- 
pendent theaters  classified  as  second-run  houses  by  the  majors.  But 
this  was  no  final  solution.  In  most  areas  access  to  large  theaters 
could  be  had  only  through  the  major  circuits.  Dealing  directly 
with  them  through  an  independent  distribution  department 
could  only  point  out  more  clearly  the  effective  control  the  major 
circuits  had  in  exhibition.  The  only  way  to  curtail  that  control 
was  for  the  government  to  force  dissolution  of  the  circuits  and 
disperse  their  power. 

73  Ibid.,  August  30,  1944,  p.  7. 
™Ibid.,  August  23,  1944,  p.  1. 
75  Ibid.,  February  13,  1946,  p.  3. 
•«  Ibid.,  July  31,  1946,  p.  3. 
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Summary  of  Structure  and  Trade  Practices 

The  combination  in  the  motion  picture  industry  could  best  be 
described  as  an  incomplete  cartel.  At  the  time  of  prosecution,  the 
seven  defendants  which  engaged  in  production  made  about 
60  per  cent  of  all  domestic  features.  The  eight  defendants  dis- 
tributed about  75  per  cent  of  all  domestic  features,  excluding 
Westerns.  The  five  fully  integrated  majors  produced  about  45  per 
cent  of  domestic  features,  and  distributed  about  the  same  propor- 
tion of  domestic  features  excluding  Westerns.  They  also  con- 
trolled about  17  per  cent  of  domestic  theaters.  These  were  for  the 
most  part  in  noncompeting  circuits  and  were  the  largest  down- 
town and  neighborhood  theaters  in  the  country. 

The  bargaining  power  derived  from  controlling  so  many  of  the 
large,  strategically  situated  theaters  enabled  the  five  majors  to 
dominate  the  motion  picture  industry.  In  the  local  Film  Boards  of 
Trade  each  major  agreed  as  a  distributor  to  respect  the  exclusive 
first-run  status  assigned  to  the  downtown  theaters  and  the  exclu- 
sive second-run  status  assigned  to  the  large  neighborhood  theaters 
of  the  dominant  local  major  circuit.  Independently  owned  thea- 
ters were  assigned  to  later  runs,  clearances,  and  zoning  as  agreed 
upon  by  the  majors  in  the  Film  Board  of  Trade.  This  usually  in- 
volved a  compromise  between  the  dominant  local  major  circuit 
that  wanted  as  much  protection  from  competition  as  possible  for 
its  theaters  and  the  others,  who,  as  distributors,  wanted  the  opti- 
mum pattern  of  market  separation  which  would  maximize  profits 
from  rental  price  discrimination.  As  each  integrated  major  was 
both  supplier  and  customer  of  the  other  four,  each  knew  that  at- 
tempts to  circumvent  the  established  local  marketing  patterns  in 
the  neighborhood  of  other  major  circuits  would  result  in  retali- 
ation in  its  own  circuit  area.  Such  cross  rivalry  would  reduce 
profits  for  both  exhibitors  and  distributors  releasing  films  on  per- 
centage rental  contracts.  For  these  reasons  the  stability  of  local 
theater  monopolies  was  protected  and  the  power  of  the  five  majors 
combined  to  assure  reciprocal  preferential  treatment.  As  a  result, 
the  17  per  cent  of  total  theaters  operated  by  the  five  majors  took  a 
share  of  total  theater  business  sufficient  to  enable  them  to  pay  45 
per  cent  of  the  total  rentals  received  by  the  eight  defendant- 
distributors  in  1943-1944. 

The  control  over  first-  and  second-run  theaters  and  the  recipro- 
cal preemptive  access  to  their  screens  granted  by  the  majors  to  one 
another  gave  them  substantial  control  over  distribution  and  over 
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entry  into  production.  First  access  to  a  circuit's  theaters  was  given 
to  its  own  pictures.  Four  of  the  five  major  circuits  paid  more  than 
25  per  cent  of  total  rental  outlay  to  their  own  affiliated  distribu- 
tion departments.  Since  the  production  costs  were  irrevocably  in- 
vested in  a  picture,  profits  often  could  be  maximized  by  giving  it 
preferred  and  extended  screen  time  although  pictures  of  another 
distributor  might  earn  much  higher  gross  revenues.  Second  access 
was  given  to  films  distributed  by  the  other  four  majors.  The  three 
minor  distributors  and  the  few  smaller  ones  had  to  take  such 
screen  time  in  the  theaters  of  the  major  circuits  as  was  left.  As  a 
result,  the  five  major  distributors  received  73  per  cent  of  total 
domestic  rentals  in  1943-1944,  and  the  three  minor  distributors 
21  percent. 

Although  marketing  patterns  were  dictated  by  the  five  majors, 
the  industry  was  not  entirely  regimented.  Production  departments 
engaged  in  rivalry  for  stories  and  stars.  Some  of  the  major  dis- 
tributors and  the  minors  were  rivals  to  distribute  the  few  inde- 
pendent productions.  All  the  distributors  vied  against  each  other 
to  license  their  films  in  later-run,  independent  theaters. 

Within  the  constraints  of  the  agreed  marketing  pattern,  the 
major  circuits  bargained  with  the  distribution  departments  of  the 
other  majors  for  films.  The  comparative  internal  profit  data  of  the 
majors  indicates  much  better  profit  results  for  theaters  than  for 
distribution  departments.  This  probably  reflects  the  greater  bar- 
gaining power  derived  from  local  theater  monopolies.  The  greater 
the  initial  success  of  a  picture,  however,  the  greater  was  the  bar- 
gaining power  of  the  distributor  for  that  picture,  and  the  less 
possible  it  became  for  an  exhibitor  to  substitute  some  other  pic- 
ture in  his  screen  schedule.  At  the  same  time,  the  distributor's 
threat  to  withhold  the  film  from  that  circuit  became  more  po- 
tent.77 The  result  was  very  high  earnings  on  a  few  pictures  with 
most  other  releases  neither  earning  nor  losing  large  amounts. 

"J.  Pen,  "General  Theory  of  Bargaining,"  American  Economic  Review,  Vol. 
XLII   (March,  1952),  p.  24. 


V 

The  Paramount  Case  and  Its 
Legal  Background 


Most  of  the  combinations  and  attempts  to  monopolize  in  the 
motion  picture  industry  before  1917  were  by  makers  of  equip- 
ment or  producer-distributors.  The  period  from  1917  to  1927  was 
one  of  transition  to  stronger  theater  circuits  and  their  affiliation 
with  the  leading  producer-distributors.  Since  1928,  circuit  bar- 
gaining power  has  been  the  focus  of  organized  control  of  the 
industry.  Affiliation  with  distributors  had  helped  each  of  the  five 
major  circuits  to  solidify  and  perpetuate  control  in  its  area.  Major 
circuits  never  became  sufficiently  strong  or  daring,  however,  to 
eliminate  all  independent  theaters  in  their  areas,  in  defiance  of 
the  antitrust  laws,  by  forcing  distributors  to  cease  dealing  with 
independent  exhibitors.  In  order  to  limit  the  rivalry  of  independ- 
ent exhibitors  and  to  protect  the  investment  in  large  downtown 
theaters  made  on  the  basis  of  assured  preferential  access  to  film, 
the  major  circuits  found  it  necessary  to  control  not  only  the  run 
and  clearance  allowed  their  independent  rivals  but  to  prevent  ad- 
mission-price cutting  by  them. 

It  is  not  surprising  that  the  agreements  and  combinations  to 
enforce  industry-wide  regimentation  should  run  afoul  of  the  anti- 
trust laws.  It  would  seem  from  an  analysis  of  the  cases  in  the 
twelve  years  preceding  the  filing  of  the  Paramount  case  in  1940 
that  the  major  distributors  were  well  aware  that  their  system  of 
control  violated  the  Sherman  Act.  The  question  for  them  was 
whether,  by  settling  treble-damage  suits  or  defeating  them  on  the 
ground  that  there  was  no  provable  amount  of  damage  and  by 

[84] 
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entering  into  consent  decrees  to  civil  and  criminal  antitrust  ac- 
tions by  the  government,  they  could  continue  to  maintain  their 
basic  control  of  the  industry. 

Decisions  from   1928  to  1936 

West  Coast  Theatres,  Inc.,  operator  of  more  than  100  theaters  in 
about  30  of  the  largest  cities  in  southern  California,  was  charged 
in  1925  with  violating  Section  5  of  the  Federal  Trade  Commission 
Act.1  Through  ownership  of  Associated  First  National  Pictures 
and  by  contract  arrangement  with  Loew's  Inc.,  two  leading  dis- 
tributors, West  Coast  Theatres  was  able  to  control  the  marketing 
of  films  in  southern  California.  By  withholding  patronage  and 
threatening  to  do  so,  the  circuit  compelled  other  distributors  to 
follow  one  or  more  of  these  practices:  (1)  to  discontinue  dealing 
with  its  exhibitor  rivals,  (2)  to  give  it  preferential  first  runs  fol- 
lowed by  long  clearances  and  zoning  protection,  (3)  to  lease  films 
to  it  at  prices  lower  than  rival  exhibitors  had  bid  for  them,  and 
(4)  to  lease  it  more  films  than  could  be  exhibited  in  its  theaters  in 
order  to  curtail  the  supply  of  films  available  to  rivals.  In  1929,  a 
cease-and-desist  order  was  entered  against  all  these  practices.2 
Sherman  Act  actions  against  West  Coast  Theatres  and  certain 
leading  distributors  to  enjoin  the  operation  of  the  uniform  system 
of  pricing,  runs,  clearances,  and  zoning  enforced  in  southern  Cali- 
fornia resulted  in  consent  decrees.3 

The  government  began  a  civil  action  under  the  Sherman  Act 
in  1928  against  Balaban  and  Katz,  the  Paramount  subsidiary  that 
controlled  exhibition  in  Chicago,  and  against  thirteen  distribu- 
tion firms.  In  1932  a  consent  decree  was  signed.4  The  firms  were 
enjoined  from  agreeing  to  exclude  independent  exhibitors  from 
first-run  and  first-  and  second-subsequent  runs,  from  acquiring 
control  of  all  first-run  theaters  in  the  Chicago  exchange  territory, 
and  from  giving  such  long  clearances  to  Balaban  and  Katz  Thea- 
tres that  exhibition  value  for  later  runs  was  greatly  reduced. 
Exhibitor  defendants  were  specifically  enjoined  from  coercing  or 

1  "Unfair  methods  of  competition  in  commerce  are  hereby  declared  unlawful." 
38  stat.  719,  15  USCA45    (1914). 

2  West  Coast  Theaters,  Inc.,  12  F.T.C.  383  (1929),  12  F.T.C.  436   (1929). 

3  United  States  v.  West  Coast  Theatres,  C.C.H.  Trade  Regulation  Reports,  Supp. 
IV,  4206  (S.D.  Cal.,  1930);  United  States  v.  Fox  West  Coast  Theatres,  C.C.H.  1932- 
1939  Trade  Cases,  ^55,018   (S.D.  Cal.,  1932). 

4  United  States  v.  Balaban  &  Katz  Corp.,  C.C.H.  1932-1939  Trade  Cases,  ^55,001 
(N.D.  111.,  193?> 
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compelling  distributors  to  adopt  marketing  schemes  that  re- 
strained rival  unaffiliated  exhibitors  from  licensing  as  they  re- 
quired. 

The  decrees  in  the  Los  Angeles  and  in  the  Chicago  markets  left 
the  major  circuits  in  control  of  the  majority  of  larger  downtown 
and  neighborhood  theaters.  It  is  not  surprising  that  with  this 
overwhelming  market  power  untouched,  these  two  circuits  con- 
tinued their  practices  in  spite  of  the  injunctions.  As  a  result,  both 
circuits  were  cited  for  contempt,5  but  the  contempt  proceedings 
were  not  carried  through.  The  1940  consent  decree  in  the  Para- 
mount case  attempted  to  substitute  industry  self-government  in 
the  form  of  arbitration  of  run  and  clearance  conflicts  for  the  con- 
ventional competitive  antitrust  remedies.  Pursuant  to  the  Para- 
mount compromise,  the  Fox  West  Coast  cases  were  withdrawn  in 
1940.6  The  Balaban  and  Katz  suit  was  settled  together  with  modi- 
fication of  the  decree  by  a  plea  of  nolo  contendere  and  a  fine  of  the 
guilty  defendants.7 

A  criminal  prosecution  was  also  brought  against  Warner  Bros, 
circuit,  dominant  in  St.  Louis.  Warner's  three  first-run  theaters 
there  had  been  lost  by  foreclosure,  and  it  subsequently  leased  two 
others.  The  distribution  departments  of  Warners,  Paramount,  and 
RKO,  which  had  formerly  released  films  to  the  three  theaters  lost 
by  Warners,  refused  to  license  pictures  to  the  independent  pur- 
chaser. They  would  release  their  films  only  to  Warner's  two  newly 
leased  theaters.  In  the  government's  action  against  the  three  dis- 
tributors for  violation  of  Section  1  of  the  Sherman  Act  by  their 
concerted  refusal  to  deal,  the  jury  found  for  the  defendants.8  Sub- 
sequent civil  actions  to  enjoin  the  conspiracy  were  brought  both 
in  St.  Louis  and  New  York.9  However,  in  1936  Warner  Bros,  gave 
up  its  theaters  in  St.  Louis  and  thereafter  released  its  pictures  to 
independently  operated  theaters. 

6  United  States  v.  Fox  West  Coast  Theatres  Corp.,  No.  14048-C  (S.D.  CaL,  1939); 
United  States  v.  Barney  Balaban,  Cr.  No.  31,230  (N.D.  111.,  1939);  United  States  v. 
Balaban,  26  F.  Supp.  491    (N.D.  111.,  1939). 

6  United  States  v.  West  Coast  Theatres,  C.C.H.  1940-1943  Trade  Cases  f  56,094 
(S.D.  Cal.,  1940);  United  States  v.  Fox  West  Coast  Theatres,  C.C.H.  1940-1943  Trade 
Cases  ^56,093    (S.D.  Cal.,  1940). 

7  United  States  v.  Balaban  &  Katz  Corp.,  C.C.H.  1940-1943  Trade  Cases  f  56,077 
(N.D.  111.,  1940). 

8  Motion  Picture  Herald,  November  16,  1935,  p.  13. 

9  The  adjudicated  criminal  action  was  no  bar  to  the  subsequent  civil  action. 
United  States  v.  Warner  Bros.  Pictures,  13  F.  Supp.  614  (E.D.  Mo.,  1936),  affirmed, 
298  U.S.  643   (1936). 
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United  States  v.  Interstate  Circuit  Inc. 

The  Interstate  Circuit  case10  was  a  suit  to  enjoin  the  continued 
operation  of  a  conspiracy  by  two  large  theater  circuits  in  Texas 
and  the  eight  leading  distributors.  Both  of  the  circuits  were  con- 
trolled by  Paramount,  one  of  the  distributors.  Interstate  Circuit 
Inc.  operated  43  theaters  and  controlled  first  run  in  four  cities  in 
Texas  with  more  than  100,000  and  one  with  60,000  population. 
These  were  Dallas,  San  Antonio,  Forth  Worth,  Houston,  and 
Galveston.  Its  affiliate,  Texas  Consolidated  Theatres  Inc.,  operated 
66  theaters  in  Texas  and  New  Mexico  and  controlled  first-run 
exhibition  in  six  leading  Texas  cities.  Interstate  and  Consolidated 
each  contributed  more  than  74  per  cent  of  all  license  fees  paid  by 
theaters  in  their  respective  territories  to  the  eight  leading  dis- 
tributors who  were  made  defendants  in  the  case.  The  evidence  in 
the  case  was  entirely  circumstantial.  In  1934,  O'Donnell,  manager 
of  Interstate  and  Consolidated,  sent  copies  of  a  letter  addressed  to 
all  eight  distributors  requesting  compliance  with  two  demands  as 
a  condition  of  Interstate's  continuing  exhibition  of  their  films  on 
first  run  at  a  night  admission  of  40  cents  or  more.  The  conditions 
were  that  the  distributors  license  their  A  films  to  subsequent-run 
houses  only  on  condition  that  their  minimum  evening  admission 
was  25  cents  and  that  these  films  not  be  shown  on  double  feature 
programs.  At  the  time  many  subsequent-run  houses  had  15  and  10 
cent  evening  admissions  and  showed  A  films  on  double  feature 
programs.  After  conferences  with  each  of  the  distributors,  all  of 
them  acquiesced  in  O'Donnell's  demands. 

From  this  uniform  action  in  responding  to  Interstate's  invita- 
tion to  fix  price  and  limit  exhibitions  to  single  features  the  trial 
court  inferred  an  illegal  agreement  to  restrain  trade.11  The  Su- 
preme Court  of  the  United  States  affirmed  the  decision,  denying 
the  three  grounds  of  error  alleged  by  appellants.  (1)  It  ruled  that 
the  trial  court's  inference  of  agreement  from  the  uniform  action 
in  conforming  to  Interstate's  demands  was  supported  by  the  evi- 
dence. (2)  It  ruled  that  each  of  the  agreements  between  Inter- 
state and  the  distributors,  even  individually,  was  not  permitted  or 
protected  by  the  copyright  laws,  for  they  attempted  to  restrain 
competitive  distribution  of  the  copyrighted  article  in  the  open 
market  for  the  benefit  of  a  party  other  than  the  owner  of  the 
copyright.    (3)   It  ruled  that  the  restraint  of  trade  was  unreason- 

10  306  U.S.  208    (1939). 

11  United  States  v.  Interstate  Circuit  Inc.,  20  F.  Supp.  868,  874  (N.D.  Texas,  1937). 
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able  in  that  there  was  evidence  of  loss  to  independent  subsequent- 
run  exhibitors.  Furthermore,  the  price  restriction  was  held  to  be 
comparable  to  resale  price  maintenance,  which  in  a  service  indus- 
try, is  in  violation  of  the  Sherman  Act. 

United  States  v.  Crescent  Amusement  Co. 

The  Crescent  case12  was  one  of  three  federal  actions  filed  in  1939 
against  the  three  largest  independent  theater  circuits.13  In  a  sense 
these  three  suits  are  companion  cases  to  the  Paramount  case,  since 
all  four  attack  the  monopolistic  effect  of  circuit  buying  power. 
One  of  them  reached  the  Supreme  Court  four  years  earlier  than 
the  Paramount  case14  and  the  other  two  at  the  same  time.  The 
three  cases  together  develop  a  legal  theory  of  divorcement  and 
divestiture  which  was  applied  in  the  Paramount  case. 

In  the  Crescent  case,  nine  exhibition  companies,  all  having 
stock  affiliations  with  one  another,  were  found  to  have  conspired 
with  the  eight  leading  distributors  to  restrain  trade  and  to  mo- 
nopolize exhibition  in  78  towns  in  Alabama,  Arkansas,  Kentucky, 
Mississippi,  and  Tennessee.  The  aggregate  bargaining  power  of 
these  firms  was  used  to  monopolize  exhibition  in  these  market 
areas.  The  defendants  insisted  that  a  distributor  give  them  mo- 
nopoly exhibition  rights  in  towns  where  they  had  competition  or 
else  defendants  would  not  give  the  distributor  any  business  in  the 
closed  towns  where  they  had  no  competition.  Defendants  were 
thus  able  to  cut  off  film  supply  to  their  rival  exhibitors  and  force 
those  theaters  to  sell  out  to  one  of  the  defendants.  The  selling 
exhibitor  was  required  to  sign  covenants  not  to  compete  with 
Crescent  or  its  affiliates  in  other  towns  far  beyond  the  area  neces- 
sary for  the  protection  of  the  business. 

Defendants  also  coerced  distributors  into  granting  them  fran- 
chise agreements  covering  a  period  of  years  and  allowing  them  the 
right  to  first-run  exhibition  of  all  feature  pictures  which  they 
chose  to  select  for  their  designated  towns.  These  first  runs  were 
followed  by  long  clearances.  In  addition,  defendants  were  given 
the  opportunity  for  a  prior  repeat  run  in  their  own  theaters  if 
they  chose.  These  repeat  runs  in  many  cases  wiped  out  the  value 
a  film  would  have  in  second-run  opposition  houses. 

13  323  U.S.  173    (1944). 

13  The  other  two  were  United  States  v.  Griffith,  334  U.S.  100  (1948),  and  Schine 
Chain  Theatres  v.  United  States,  334  U.S.  110   (1948). 

"Although  the  eight  leading  producer-distributors  were  originally  made  defend- 
ants in  these  cases,  they  were  dismissed  from  the  cases  because  of  the  1940  con- 
sent decree  in  the  Paramount  case. 
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The  growth  and  income  data  of  Crescent  and  its  affiliates  sup- 
ported the  charge  of  monopolization.  In  August,  1934,  defendants 
operated  in  32  towns  and  had  competition  in  only  6.  In  August, 
1939,  defendants  operated  in  78  towns  and  had  competition  in 
only  5.  Defendants'  gross  receipts  in  the  year  ending  June  30, 
1939,  were  somewhat  less  than  twice  the  amount  for  the  year  end- 
ing June  30,  1935.  But  their  net  profits  in  the  latter  year  were  five 
times  the  earlier  profits.  Part  of  this,  of  course,  merely  reflects  the 
recovery  in  the  national  economy.  The  average  annual  net  earn- 
ings on  capitalization  for  the  five  years  ending  June  30,  1939, 
were  35  per  cent. 

Both  structural  and  injunctive  remedies  were  applied.  Each 
defendant  corporate  exhibitor  was  ordered  to  divest  itself  of  any 
stock  or  interest  in  any  of  the  other  corporate  defendants.  The 
nine  interrelated  firms  were  thus  to  be  made  completely  inde- 
pendent of  each  other.  The  defendants  were  prohibited  from 
future  acquisitions  of  financial  interests  in  additional  theaters  out- 
side Nashville  "except  after  affirmative  showing  that  such  acqui- 
sition will  not  unreasonably  restrain  competition."  The  nine 
defendant-exhibitors  were  enjoined  from  conditioning  the  licens- 
ing of  films  in  any  competitive  situation  upon  that  in  any  other 
theater  situation.  Finally,  the  defendants  were  enjoined  from  mak- 
ing franchises  with  certain  distributors  for  the  purpose  and  effect 
of  maintaining  their  theater  monopolies  and  of  preventing  inde- 
pendent theaters  from  competing  with  them. 

No  detailed  information  is  available  on  the  progress  of  the  stock 
divestitures.  However,  Crescent  Amusement,  the  largest  of  the 
nine  firms,  increased  its  operations  from  67  theaters  in  1942  to  82 
theaters  in  1955. 15  Later  efforts  at  enforcing  the  judgments  ended 
in  failure.  In  1950,  a  government  petition  for  a  preliminary  in- 
junction to  stop  Lewisburg  Theatre  Company,  owned  50  per  cent 
by  Crescent,  from  building  a  new  theater  without  court  permis- 
sion was  dismissed.16  The  court  held  that  the  decree  requiring 
Crescent  to  obtain  such  permission  did  not  apply  to  this  subsidi- 
ary which  Crescent  had  been  allowed  to  retain  at  the  time  of  di- 
vestiture. In  1953,  the  district  court  granted  a  voluntary  dismis- 
sal of  a  criminal  contempt  action  against  Crescent  after  it  had 
struck   major   allegations   of   the   complaint.17   The   government 

15  Film  Daily  Yearbook,  1943,  p.  890;  Film  Daily  Yearbook,  1956,  p.  1241. 

19  United  States  v.  Crescent  Amusement  Co.,  C.C.H.  1950-1951  Trade  Cases 
^62,672   (M.D.  Term.,  1950). 

17  United  States  v.  Crescent  Amusement  Co.,  C.C.H.  Trade  Regulation  Reporter, 
1f66,089  (M.D.  Term.,  1953). 
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originally  charged  Crescent  with  discouraging  potential  competi- 
tion by  obtaining  court  approval  to  construct  new  theaters  in 
places  where  it  had  no  immediate  intention  of  building.  Crescent 
was  also  charged  with  keeping  from  the  court  evidence  of  the  true 
competitive  facts  on  which  the  court  was  entitled  to  act  in  passing 
on  new  theater  construction.  More  important,  it  was  alleged  that 
defendants  had  failed  to  divest  themselves  of  stock  interest  in 
other  exhibition  corporations,  as  required  by  the  judgment. 

United  States  v.  Griffith 

The  Griffith  case18  was  the  second  of  the  three  cases  against  the 
monopoly  power  of  independent  circuits  in  licensing  films.  In 
1939,  the  four  interrelated  exhibitor  defendants  operated  more 
than  200  theaters  in  85  towns  in  Oklahoma,  Texas,  and  New 
Mexico.  Fifty-three  of  the  towns,  62  per  cent  of  the  total,  were 
closed  towns.  In  the  other  32  towns  there  were  competing  thea- 
ters.19 

The  four  defendants  first  used  a  common  agent  and  then  two 
agents,  each  of  whom  negotiated  with  distributors  for  two  of  the 
defendant  exhibitors.  They  combined  the  bargaining  power  of 
closed  towns  with  that  of  the  competitive  towns  to  negotiate 
master  agreements.  These  agreements  gave  defendants  preferen- 
tial first  and  second  runs.  By  obtaining  film  license  agreements 
which  set  minimum  total  rental  for  the  entire  circuit,  defendants 
were  allowed  to  allocate  the  rental  to  individual  theaters  and  to 
play  the  film  in  any  theater  they  chose.  The  District  Court  first 
found  this  use  of  circuit  bargaining  power  not  to  be  in  unreason- 
able restraint  of  trade  and  that  defendants  did  not  monopolize  or 
attempt  to  monopolize  the  supply  of  films  for  first  run.20  On  ap- 
peal, the  Supreme  Court  pointed  out  the  striking  similarities  be- 
tween the  Crescent  case  and  this  one  and  reversed  the  District 
Court.21  The  District  Court  had  distinguished  the  Crescent  case 
by  the  fact  that  the  avowed  purpose  of  acquiring  a  monopoly  of 
theaters  in  several  towns,  which  was  a  finding  of  the  Crescent  case, 
was  not  present  here.  The  Supreme  Court  held,  however,  that  it 
was  not  necessary  to  find  a  specific  intent  to  restrain  trade  or  to 
build  a  monopoly  in  order  to  find  a  violation  of  the  antitrust 

18  334  U.S.  100    (1948). 

19  In  1934  defendants  had  theaters  in  approximately  37  towns,   19  of  which    (51 
per  cent)  were  closed. 

20  United  States  v.  Griffith  Amusement  Co.,  68  F.  Supp.  180   (W.D.  Okla.,  1946). 

21  United  States  v.  Griffith,  334  U.S.  100  (1948). 
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laws.22  It  held  that  it  was  sufficient  to  show  that  a  restraint  of  trade 
or  a  monopoly  resulted  as  a  consequence  of  defendant's  conduct 
or  business  arrangements.  In  the  Griffith  case  the  evidence  pointed 
to  the  use  of  the  circuits'  monopoly  power  to  control  the  supply 
of  films,  to  control  admission  prices  of  independents,  and  to  effect 
discriminatory  clearances  in  their  favor. 

While  the  case  was  pending  in  1945,  two  of  the  defendants  sold 
a  majority  of  their  theaters  to  a  new  firm,  Theatre  Enterprises, 
Inc.  Eight  of  the  organizers  of  Theatre  Enterprises  were  former 
officers  of  the  two  defendants.  In  1948,  this  firm  operated  122 
theaters,  and  by  1950  operated  131.23  The  third  defendant,  Grif- 
fith Amusement,  was  merged  into  the  fourth  defendant,  Con 
solidated  Theatres,  in  1946.  By  September,  1948,  Consolidated 
owned  152  theaters  in  49  towns,  including  7  in  Lubbock,  Texas, 
and  1 1  in  Tulsa.24  Twenty-four  of  these  were  closed  towns.  This 
must  be  compared  with  the  126  theaters  in  53  towns  operated  by 
Griffith  Amusement  and  Consolidated  in  April,  1939.  Twenty- 
seven  of  those  were  closed  towns. 

The  facts  showed  a  continuation  and  expansion  of  the  mo- 
nopolistic market  structure  that  enabled  the  defendants  to  control 
first  runs  and  to  limit  the  access  of  independent  exhibitors  to  first 
run.  Yet,  on  remand,  the  District  Court  denied  the  government's 
request  that  Consolidated  and  Theatre  Enterprises  be  ordered  to 
sell  a  number  of  theaters.25  It  held  that  since  the  Supreme  Court 
decision,  defendants  had  "not  used  their  buying  power  to  obtain 
films."  It  found  no  effort  had  been  made  to  link  closed  towns  to 
competitive  towns  in  negotiating  for  films,  but  that  each  theater 
contracted  for  films  individually.  Hence  it  held  that  injunctive 
relief  ordering  continuation  of  individual  film  buying  by  each 
theater  was  adequate. 

Schine  Chain  Theatres  v.   United  States 

The  Schine26  case  was  the  third  of  the  group  of  cases  filed  against 
independent  circuits.  In  May,  1942,  the  Schine  circuit,  through 
five  subsidiaries,  operated  148  theaters  in  76  towns  in  six  states.  Of 
these,  78  theaters  were  in  41  towns  in  New  York  and  36  theaters 

22  A  specific  intent  to  violate  a  law  is  a  formulated  design  to  engage  in  the  act 
or  acts  prohibited  by  the  law. 

23  Film  Daily  Yearbook,  1949,  p.  1011;  Film  Daily  Yearbook,  1951,  p.  1143. 

24  United  States  v.  Griffith  Amusement  Co.,  94  F.  Supp.  747,  751  (W.D.  Okla., 
1950). 

26  United  States  v.  Griffith  Amusement  Co.,  94  F.  Supp.  747,  755. 
28  334  U.S.  110  (1948). 
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were  in  17  towns  in  Ohio.  Of  the  76  towns  where  Schine  operated, 
60  were  closed  towns.  Like  the  Crescent  and  Griffith  cases,  Schine 
was  charged  with  combining  closed  and  open  towns  for  the  pur- 
pose of  pooling  their  entire  circuit  bargaining  power  in  licensing 
films. 

The  District  Court  found  a  conspiracy  among  the  Schine  firms 
and  with  the  eight  leading  distributors.27  It  held  that  through  use 
of  circuit  bargaining  power  Schine  was  able  "to  dictate  terms  to 
the  distributors"  and  "to  exert  pressure  on  the  distributors  to  ob- 
tain preference."  Mr.  Justice  Douglas  summarized  the  District 
Court  findings  as  follows: 

Through  the  use  of  such  buying  power  Schine  arbitrarily  deprived  com- 
petitors of  first  and  second-run  pictures,  was  able  in  many  towns  to  secure  un- 
reasonable clearances  year  after  year  of  from  90  to  180  days,  obtained  long- 
term  agreements  for  rental  of  film  (franchises)  which  gave  it  preferences  not 
given  independent  operators,  and  received  more  advantageous  concessions 
from  the  distributors  respecting  admission  prices  than  competitors  were  able 
to  get.  Schine  made  threats  to  build  or  to  open  closed  theatres  in  order  to 
force  sales  of  theatres  in  various  towns  or  to  prevent  entry  by  an  independent 
operator.  Schine  cut  admission  prices.  Schine  obtained  from  competitors 
whom  it  bought  out  agreements  not  to  compete  for  long  terms  of  years  which 
agreements  at  times  extended  to  other  towns  as  well.  Schine  obtained  film- 
rental  concessions  not  made  available  to  independents.28 

The  District  Court  entered  a  decree  enjoining  these  practices 
and  requiring  divestiture  of  more  than  50  theaters  in  more  than 
40  towns.29  It  rejected  a  proposed  plan  by  the  Schine  interests  to 
divide  the  theaters  among  three  of  the  subsidiaries  and  make  them 
independent  except  that  each  would  be  headed  by  a  member  of 
the  Schine  family.  The  court  felt  that  this  plan,  modeled  on  the 
Crescent  decree,  would  not  restore  competition.  It  therefore 
drafted  a  decree  to  turn  large  numbers  of  closed  towns  into  open 
towns  by  forcing  Schine  to  sell  a  theater  in  each  town. 

The  Supreme  Court  affirmed  most  of  the  injunctions  but  re- 
versed the  divestiture  decree  so  that  appropriate  findings  could  be 
made  to  support  it.30  It  held  the  finding  that  Schine  obtained  film 
rental  concessions  not  available  to  independents  not  intelligible. 

27  United  States  v.  Schine  Chain  Theatres,  63  F.  Supp.  229  (W.D.N.Y.,  1945).  For 
decision  on  earlier  denial  of  motion  of  United  States  for  preliminary  injunction 
restraining  defendants  from  acquiring  additional  theaters  and  opening  closed 
theaters  during  suit,  see  United  States  v.  Schine  Chain  Theatres,  31  F.  Supp.  270 
(W.D.N.Y.,  1940). 

28  334  U.S.  110,  115-116. 

29  United  States  v.  Schine  Chain  Theatres,  1946-1947  C.C.H.  Trade  Cases  ^[57,478 
(W.D.N.Y.,  1946). 

30  334  U.S.  110   (1948). 
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It  held  the  finding  that  Schine  cut  admission  prices,  without  ad- 
ditional findings  of  the  way  price  cutting  was  used  as  an  instru- 
ment of  monopoly,  would  not  support  an  injunction.  It  held  the 
findings  relating  to  unreasonable  clearances  inadequate.  As  to  the 
divestiture  decree,  the  District  Court  had  ordered  sale  of  such 
theaters  as  it  thought  would  effectively  end  the  monopoly  power 
of  the  Schine  circuit.  The  Supreme  Court  held  that  the  lower 
court  had  failed  to  make  a  necessary  finding  under  the  criteria 
stated  in  the  Crescent  opinion.  There  was  no  finding  concerning 
what  theaters  had  been  unlawfully  obtained,  that  is,  the  bene- 
fits Schine  gained  from  the  conspiracy.  The  Supreme  Court  ruled 
that  these  theaters  should  be  ordered  divested  first.  Then  if 
illegal  monopoly  power  would  still  remain  in  the  circuit,  the  court 
should  order  such  further  divestiture  as  would  terminate  this 
power. 

On  remand  to  the  District  Court,  defendants  entered  into  a  con- 
sent decree  that  enjoined  marketing  practices  condemned  by  the 
Supreme  Court.31  The  decree  also  prohibited  receiving  clearances 
other  than  those  "reasonably  necessary  to  protect  the  licensee  in 
the  run  granted."  It  prohibited  Schine  from  attempting  to  control 
the  admission  prices  charged  by  other  independent  theaters.  It 
ordered  nondiscriminatory  bargaining  for  film  on  a  theater-by- 
theater  basis.  In  most  of  its  towns  Schine  was  enjoined  from 
licensing  more  than  60  per  cent  of  the  films  released  by  major 
distributors  for  first-run  exhibition  for  a  period  of  three  years 
following  July  1,  1949. 

Schine  also  agreed  to  divest  itself  of  39  theaters.  It  was  en- 
joined from  acquiring  any  interest  in  additional  theaters  except 
after  an  affirmative  showing  that  such  acquisition  would  not  un- 
reasonably restrain  competition.  This  was  the  period  of  marked 
decline  in  theater  attendance  and  revenues.  Schine  found  diffi- 
culty in  finding  theater  customers  at  what  it  considered  a  fair 
price.  In  January,  1952,  Schine  was  given  a  time  extension  to  com- 
plete the  theater  sales,  setting  up  some  criteria  for  what  was  a 
reasonable  offer  that  had  to  be  accepted.32 

31  United  States  v.  Schine  Chain  Theatres,  1948-1949  C.C.H.  Trade  Cases  f  62,447 
(W.D.N.Y.,  1949). 

82  United  States  v.  Schine  Chain  Theatres,  1952-1953  C.C.H.  Trade  Cases  f  67,237 
(W.D.N.Y.,  1952).  Schine  later  petitioned  the  court  for  permission  to  sell  eleven 
theaters  without  the  condition  that  they  be  used  only  for  theatrical  purposes. 
The  Department  of  Justice  opposed  the  petition  on  the  ground  that  creating  com- 
petition in  those  towns  was  the  original  purpose  of  the  decree.  United  States  v. 
Schine  Chain  Theatres,  125  F.  Supp.  873  (W.D.N.Y.,  1954). 
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In  March,  1954,  both  civil  and  criminal  contempt  proceedings 
were  begun  against  nine  of  the  affiliated  Schine  corporations  and 
five  individuals.  Defendants  were  charged  with  having  failed  to 
dispose  of  23  of  the  39  theaters  ordered  sold  and  with  conspiring 
to  retain  indirect  control  of  theaters  purportedly  sold.33  On  mo- 
tion to  dismiss,  both  of  these  proceedings  were  upheld  as  correct 
enforcement  procedures.34  The  criminal  contempt  case  was  tried 
first  and,  after  a  three-month  trial,  Judge  Knight  died  before 
giving  a  decision.  On  stipulation  of  the  parties  to  a  new  trial,  the 
case  was  submitted  on  the  record  before  Judge  Knight,  with  both 
sides  retaining  the  right  to  enter  additional  evidence.  In  Decem- 
ber, 1956,  more  than  17  years  after  the  case  began,  defendants 
were  held  in  criminal  contempt  for  having  violated  the  divesti- 
ture decree.35  This  decision  was  affirmed  and  became  final  in  1959. 

United  States  v.  Paramount  Pictures 
Complaints 

The  Paramount  case36  was  filed  July  20,  1938,37  and  the  amended 
and  supplemental  complaint  was  filed  November  14,  1940.  In  the 
supplemental  complaint  the  five  majors,  Paramount,  Loew's, 
RKO,  Warner  Bros.,  and  Twentieth  Century-Fox,  were  charged 
with  combining  and  conspiring  to  restrain  trade  unreasonably  and 
to  monopolize  the  production,  distribution,  and  exhibition  of 
motion  pictures.  The  three  minor  defendants — Columbia,  Uni- 
versal and  United  Artists — were  charged  with  combining  with  the 
five  majors  to  restrain  trade  unreasonably  and  to  monopolize  com- 
merce in  motion  pictures. 

Defendants  were  charged  38  with  conspiring  to  fix  film  license 
terms,  runs,  clearances,  and  minimum  admission  prices.  They 
were  charged  with  concertedly  engaging  in  block  booking,  blind 
selling,  and  systematically  discriminating  in  license  terms  in  favor 
of  circuit  theaters.  They  were  further  charged  with  (1)  condition- 
ing licenses  to  theaters  of  their  coconspirators  on  receiving  similar 

33  United  States  v.  Schine  Chain  Theatres,  1954  C.C.H.  Trade  Cases  ^{67,844- 
5|67,847. 

"United  States  v.  Schine,  125  F.  Supp.  734  and  125  F.  Supp.  738  (W.D.N.Y., 
1954). 

35  United  States  v.  Schine,  1956  C.C.H.  Trade  Cases  f68,580  (W.D.N.Y.,  1956), 
affirmed  260  F.  2d  552  (C.A.  2,  1958),  cert,  denied  358  U.S.  934  (1959).  Fines  of 
S68,000  were  paid.  Motion  Picture  Herald,  April  11,  1959,  p.  18. 

30  334  U.S.  131   (1948). 

37  See  analysis  of  the  original  complaint  in  33  111.  Law  Rev.  424    (1938). 

38  See  outline  summary  of  charges  in  T.N.E.C.,  pp.  73-74. 
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preferences  for  their  own  theaters,  (2)  excluding  independently 
produced  films  from  their  theaters,  (3)  excluding  independent 
exhibitors  from  first  and  other  runs  in  which  defendants  operated 
theaters,  (4)  using  first  and  early  runs  in  affiliated  theaters  to 
control  the  supply  of  films,  runs,  clearances,  and  admission  prices 
of  competing  unaffiliated  theaters,  (5)  pooling  profits  in  cities 
where  two  or  more  defendants  operated  theaters,  and  (6)  effect- 
ing a  division  of  territories  in  the  entire  United  States.  The  prayer 
requested  injunctive  relief  against  the  practices  restraining  trade, 
the  establishment  of  a  nation-wide  system  of  arbitration  tribunals, 
and  that  the  five  majors  be  ordered  to  divest  themselves  of  all 
theaters  used  by  them  unreasonably  to  restrain  trade. 

Consent  Decree:   1940 

On  November  20,  1940,  the  government  and  the  five  majors  were 
parties  to  a  consent  decree  in  the  Paramount  case  that  was  to  last 
for  three  years.39  During  this  period  the  government  agreed  not  to 
press  for  divorcement  of  the  majors'  theaters.  The  decree  set  up 
a  broad  system  of  rules  for  bargaining  and  for  settling  disputes 
which  was  remarkably  similar  to  the  plan  of  industry  self-govern- 
ment that  had  operated  in  motion  pictures  under  the  National 
Recovery  Administration.  Organized  control  of  the  industry  by 
the  five  majors,  effected  in  each  exchange  by  the  local  Film  Board 
of  Trade,  was  allowed  to  continue  within  the  constraints  of  the 
decree.  Only  minor  changes  in  film  marketing  were  instituted. 

The  decree  prohibited  blind  selling  by  requiring  trade  show- 
ings of  films  in  each  exchange  district  before  licensing.  It  cur- 
tailed block  booking  by  limiting  blocks  to  5  pictures.  It  prohibited 
agreements  to  tie  licenses  for  shorts  or  foreign  films  to  those  for 
domestic  films.  Theaters  in  each  exchange  district  were  to  license 
films  separately  from  those  in  other  exchanges.  Refusal  to  license 
films  to  a  theater  at  all,  the  use  of  unreasonable  clearances,  and 
the  withholding  of  available  prints  were  also  proscribed.  All  five 
majors  consented  not  to  enter  upon  a  general  program  of  expand- 
ing theater  holdings  for  the  three-year  period.  The  three  minor 
defendants  did  not  consent  to  the  decree  and  were  not  bound 
by  it. 

The  significant,  unique  feature  of  the  decree  was  the  system  of 

39  United  States  v.  Paramount  Pictures  Inc.,  1940-1943  C.C.H.  Trade  Cases 
5|56,072  (S.D.N.Y.,  1940).  Two  excellent  detailed  analyses  of  the  decree  are  made 
in  50  Yale  Law  Jl.  854  (1941)  and  13  Univ.  of  Chicago  Law  Rev.  346  (1946).  See 
also  T.N.E.C,  pp.  75-85. 
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enforcement  through  independent  arbitration  tribunals  admin- 
istered by  the  American  Arbitration  Association.40  The  power  to 
invoke  this  remedy  was  vested  only  in  the  exhibitors,  not  in  the 
defendant-distributors.  This  arbitration  scheme  had  one  outstand- 
ing novel  aspect.  It  applied  not  only  to  contract  disputes,  the 
traditional  function  of  commercial  arbitration,  but  also,  in  the 
absence  of  contract,  to  complaints  about  status.41  An  exhibitor 
could  assert  that  the  clearance  before  his  run  was  unreasonably 
long  and  hence  discriminatory.42  He  could  ask  the  board  to  order 
the  defendants  to  contract  to  license  him  films  with  shorter  clear- 
ance. The  basic  run  pattern  was  nevertheless  frozen  in  Section  10 
of  the  decree  by  allowing  requests  for  earlier  run  only  from 
theaters  that  were  in  existence  and  had  filed  for  such  runs  before 
the  decree.  An  exhibitor  might  also  complain  of  distributors'  un- 
fair practices  prohibited  by  the  decree,  such  as  withholding  avail- 
able prints,  including  more  than  5  pictures  in  one  block  agree- 
ment, or  tying  shorts  and  foreign  films  to  domestic  ones. 

The  records  show  that  most  arbitration  cases  in  fact  concerned 
status  (clearance)  claims  rather  than  contested  contracts.  Approx- 
imately 450  arbitration  cases  were  filed  between  early  1941  and 
May,  1946.43  There  were  also  122  appeals  from  decisions  to  the 
appeal  tribunal.44  Of  the  450  cases  initiated,  more  than  300  re- 
lated to  clearance  and  about  100  to  both  run  and  clearance  of  the 
complaining  exhibitor.45  Sitting  on  the  31  tribunals  were  1,065 
business  and  professional  men.  They  were  asked  to  substitute 
their  judgment  as  industry  governors  for  that  of  the  distributor  or 
dominating  circuit  in  deciding  how  income  should  be  allocated 
among  theaters.  The  criteria  of  reasonable  maximum  clearance 
among  theaters  as  detailed  in  Section  VIII  of  the  decree  gave  no 
measurable   standards   for   this   income   allocation.46   A  different 

""Symposium  on  Arbitration  in  the  Motion-Picture  Industry,"  5  Arbitration 
Journal    (1941),  pp.  10-61. 

41  L.  Nizer,  "Duty  to  Bargain  in  the  Motion  Picture  Industry,"  43  Columbia  Law 
Review    (1943),  p.  705;  51  Yale  Law  Journal    (1942),  p.  1175. 

42  Only  independent  exhibitors,  firms  operating  5  theaters  or  less,  were  allowed  to 
bring  an  action  before  the  arbitration  boards. 

43  Variety,  May  22,  1946,  p.  23. 

**  Decisions  of  the  arbitration  appeal  board  were  final  and  were  not  reviewable 
by  the  court.  United  States  v.  Paramount  Pictures,  1946-1947  C.C.H.  Trade  Cases 
^57,502    (S.D.  N.Y.,  1946). 

«P.R.  1860. 

46  These  were  (1)  historical  development,  (2)  admission  prices  charged,  (3)  char- 
acter and  location  of  theaters,  (4)  policy  of  operation,  (5)  rental  terms  and  license 
fees  paid,  (6)  extent  to  which  theaters  competed,  and  (7)  all  other  business  con- 
siderations. Decree  Section  VIII. 
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amount  of  clearance  is  necessary  to  protect  each  different  income 
that  could  be  allocated  to  a  theater.  How  much  the  relative  in- 
comes should  be  is  analogous  to  the  question  of  what  is  a  fair 
price.  In  the  absence  of  automatic  determination  by  the  rivalry 
of  the  market  place,  this  is  a  matter  of  speculation.47 

Only  minor  modifications  in  the  established  pattern  of  runs  and 
clearances  resulted  from  the  system  of  compulsory  contract  en- 
forced by  the  arbitration  tribunals.  It  was  a  small  price  for  the 
majors  to  pay  for  being  allowed  to  retain  control  of  the  strategic 
first-run  theaters  in  the  country  and  thereby  their  indirect  con- 
trol on  all  film  marketing.  In  fact,  the  local  controlling  circuit  was 
the  only  party  apt  to  lose  income  to  a  few  independent  theaters 
getting  earlier  runs.  The  distributors  may  actually  have  had  in- 
creased income  in  many  cases  where  long  clearances  imposed  by 
the  dominating  local  circuits  were  shortened. 

Exhibitors  generally  were  not  satisfied  with  the  consent  decree. 
Affiliated  circuits  still  dominated  exhibition.  Arbitration  costs 
averaged  $48  a  case  ancj  attorneys'  fees  paid  by  the  exhibitor.48 
Since  there  were  no  definite  standards  for  awards,  the  outcome  of 
an  action  was  filled  with  uncertainty,  and  the  action  could  involve 
a  prolonged  appeal  proceeding.  As  a  result,  arbitration  lost  its 
popularity.  Exhibitors  had  filed  148  cases  in  1941,  the  first  year 
of  arbitration,  but  only  32  cases  in  1945.49  Although,  after  the 
trial,  the  statutory  court  ruled  that  it  did  not  have  power  to  order 
the  continuance  of  arbitration,  it  recommended  that  it  be  con- 
tinued.50 It  was  not  abandoned  until  1949.51 

As  to  the  requirement  of  trade  showings,  most  small  exhibitors 
did  not  have  time  to  attend  them.  The  5-picture  limit  on  block 
booking  also  was  a  source  of  complaint,  for  one  or  two  B  pictures 
tied  to  each  top  production  could  accomplish  the  same  result  as 
block  booking  a  full  year's  pictures. 

District  Court  Opinion  and  Decree 

In  August,  1944,  the  government  reactivated  the  Paramount  case 
by  petitioning  the  District  Court  to  modify  the  decree.  Primarily 
the  Justice  Department  asked  that  the  remedies  of  the  amended 

47  See  the  digest  of  appeal  board  decisions  and  arbitration  awards  in  United 
States  v.  Paramount  Pictures,  334  U.S.  131,  appendix  to  plaintiff's  brief,  pp.  403- 
446. 

48  P. R.  1859. 

49  Variety,  May  22,  1946,  p.  23. 
60  70  F.  Supp.  53,  76. 

51  Film  Daily  Yearbook,  1950,  p.  511. 
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complaint  be  ordered.  This  meant  divorcement  of  the  exhibition 
branches  of  the  five  majors  from  the  main  production-distribution 
activities.  The  case  went  to  trial  in  late  1945,  and  in  June,  1946, 
the  three-judge,  statutory  court  issued  its  opinion  holding  the  dis- 
tribution system  to  violate  the  Sherman  Act.52  The  holdings  can 
be  summarized  as  follows: 

1.  The  uniform  admission  prices  for  any  given  theater  specified 
in  the  film  licenses  of  all  eight  defendants  were  held  sufficient 
evidence  from  which  to  infer  a  horizontal  price-fixing  conspiracy 
among  them.  In  addition  each  distributor-defendant  was  found  to 
have  engaged  in  an  illegal  vertical  price-fixing  conspiracy  with  its 
licensees. 

2.  The  uniform  systems  of  runs  and  clearances  adopted  by  the 
distributors  were  found  to  be  the  result  of  illegal  conspiracy.  Al- 
though it  was  shown  that  the  amount  of  clearance  set  before  any 
run  indirectly  determined  the  admission  price  of  the  theater  or 
theaters  concerned,  the  court  refused  to  hold  a  single  clearance 
agreement  between  a  single  distributor  and  its  licensee  to  be  il- 
legal per  se.  The  court  analogized  the  license  of  a  film  to  a  theater 
for  a  week,  not  to  the  sale  of  a  product  but  to  the  sale  of  an  entire 
business  and  its  good  will.  Hence  it  said  the  clearance  agreement 
was  ancillary  to  the  license  of  film  and  was  legal  if  reasonable.53 
A  reasonable  clearance  was  one  that  was  not  unduly  extended  as  to 
area  or  duration  and  that  afforded  a  fair  protection  to  the  interests 
of  the  licensee  without  interfering  unreasonably  with  the  interests 
of  the  public.54 

3.  Formula  deals  and  master  agreements  were  held  illegal  be- 
cause inclusion  of  the  theaters  of  a  circuit  into  a  single  agreement 
gave  no  opportunity  for  other  theater  owners  to  bid  for  the  fea- 

52  United  States  v.  Paramount  Pictures,  66  F.  Supp.  323    (S.D.N. Y.,  1916V 

53  This  is  the  common  law  exception  allowing  contracts  not  to  compete  when 
ancillary  to  the  sale  of  a  going  business  and  its  good  will,  Mitchel  v.  Reynolds,  K.B. 
1711. 

"66  F.  Supp.  323,  341,  343.  The  criteria  of  reasonable  clearance  were  modeled  on 
those  in  the  1940  consent  decree  and  were  as  follows:  (1)  the  admission  prices  of 
the  theaters  involved,  as  set  by  the  exhibitors;  (2)  the  character  and  location  of 
the  theaters  involved,  including  size,  type  of  entertainment,  appointments,  transit 
facilities,  etc.;  (3)  the  policy  of  operation  of  the  theaters  involved,  such  as  the 
showing  of  double  features,  gift  nights,  give  aways,  premiums,  cut-rate  tickets,  lot- 
teries; (4)  the  rental  terms  and  license  fees  paid  by  the  theaters  involved  and  the 
revenues  derived  by  the  distributor-defendant  from  such  theaters;  (5)  the  extent 
to  which  the  theaters  involved  compete  with  each  other  for  patronage;  (6)  the  fact 
that  a  theater  involved  is  affiliated  with  a  defendant-distributor  or  with  an  in- 
dependent circuit  of  theatres  should  be  disregarded;  and  (7)  there  should  be  no 
clearance  between  theaters  not  in  substantial  competition. 
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ture  for  their  respective  areas.  Franchises  covering  more  than  one 
season  and  embracing  all  pictures  were  also  illegal  interference 
with  the  opportunities  of  rival  theaters  to  bid  for  pictures. 

4.  Block  booking  in  the  form  of  tying  one  copyrighted  film  to 
another  by  conditioning  the  licensing  of  one  on  the  licensing  of 
the  other  was  held  illegal.  The  extension  of  a  public  grant  of 
monopoly,  such  as  a  patent  or  copyright,  to  items  other  than  the 
single  patented  or  copyrighted  product  had  been  held  illegal  in  a 
long  series  of  cases.55  The  blind-selling  prohibition  of  the  earlier 
consent  decree  which  required  trade  showings  resulted  in  very 
poor  attendance.  Hence,  blind  selling  was  not  held  illegal  where 
exhibitors  could  reject  films  bought  without  trade  showings. 

5.  Pooling  agreements  whereby  two  or  more  of  the  five  majors 
or  a  major  and  an  independent  theater  owner  operated  their  thea- 
ters jointly  were  held  illegal.  These  were  clear  efforts  to  reduce 
competition  in  exhibition  through  systems  of  price  fixing  and 
clearances. 

6.  Certain  license  terms  discriminating  in  favor  of  circuit  buy- 
ers were  held  illegal.  Among  these  were  (a)  suspension  of  con- 
tract terms  if  a  circuit  theater  remained  closed  for  more  than  eight 
weeks  with  reinstatement  without  liability  on  reopening,  (b)  al- 
lowing large  privileges  in  the  selection  and  elimination  of  films, 
(c)  allowing  deductions  in  film  rentals  if  double  features  were 
played,  (d)  granting  moveovers  and  extended  runs,  (e)  granting 
road-show  privileges,  (f)  allowing  overage  and  underage,  (g) 
excluding  foreign  pictures  and  those  of  independent  producers, 
and  (h)  granting  rights  to  question  the  classification  of  features 
for  rental  purposes. 

In  December,  1946,  a  decree  was  issued  by  the  statutory  court 
pursuant  to  its  opinion  of  the  prior  June.56  The  decree  pro- 
hibited: (1)  fixing  admission  prices  in  film  licenses,  (2)  agree- 
ments to  maintain  systems  of  clearances,  (3)  clearances  between 
theaters  not  in  substantial  competition,  (4)  clearance  in  excess  of 
what  was  "reasonably  necessary"  to  protect  the  licensee  in  the  run 
granted,  (5)  franchises,  (6)  formula  deals,  master  agreements, 
and  (7)  conditional  block  booking.  Where  an  exhibitor  chose 
to  license  films  in  groups,  he  was  to  be  given  the  right  to  reject  20 
per  cent  of  such  films.  All  pooling  agreements  and  joint  interests 
in  theaters  of  two  defendants  or  a  defendant  and  independents 

55  See  66  F.  Supp.  323,  348. 

58  United  States  v.  Paramount  Pictures,  70  F.  Supp.  53,  72-76    (S.D.N.Y.,   1946); 
Comment,  95  Pennsylvania  Law  Review  662   (1947). 


ioo  Paramount  Case  and  Its  Legal  Background 

were  ordered  to  terminate.  Further  theater  expansion  was  limited 
to  buying  out  other  joint  owners  only  where  it  was  shown  that 
such  acquisition  would  not  unduly  restrain  competition. 

The  court  held  the  harsh  remedy  of  divorcement  of  exhibition 
from  production-distribution  in  the  five  majors,  which  had  been 
requested  by  the  government,  to  be  unnecessary.57  Instead,  it 
ordered  a  system  of  competitive  bidding  for  films  in  each  run 
open  to  all  theaters.  Licenses  were  to  be  given  theater  by  theater 
and  picture  by  picture,  solely  on  the  basis  of  merit.  Past  status  or 
affiliation  was  to  have  no  effect  on  licenses.  The  distributor  was 
allowed  to  reject  all  bids.  If  he  accepted  any,  however,  he  was  re- 
quired to  grant  it  to  "the  highest  responsible  bidder,  having  a 
theatre  of  a  size,  location  and  equipment  adequate  to  yield  a  rea- 
sonable return  to  the  licensors." 

Supreme  Court  Decision 

On  appeal  to  the  Supreme  Court  of  the  United  States,  most  of  the 
lower  court  rulings  relating  to  the  illegality  of  trade  practices  were 
affirmed.58  As  to  the  horizontal  and  vertical  conspiracies  to  fix  ad- 
mission prices,  the  court  reiterated  the  basic  rule  that  price-fixing 
combinations  are  illegal  per  se.  The  court  pointed  out  that  the 
film  copyrights  did  not  give  the  holder  the  right  to  fix  admission 
prices,  but  that  it  was  an  illegal  use  of  copyrights  to  use  them  to 
carry  out  a  price-fixing  scheme.  The  rulings  on  clearances  were 
also  affirmed.  The  court  restated  the  criteria  for  reasonable  clear- 
ance which  had  appeared  in  the  trial  court  decision  but  not  in  the 
decree.  The  court  also  approved  shifting  to  the  defendant-dis- 
tributors the  burden  of  proof  to  show  clearances  to  be  reasonable. 
The  order  to  terminate  pooling  agreements  and  joint  interests 
either  with  another  defendant-exhibitor  or  with  an  independent 
was  also  upheld.  The  court  ruled  that  the  District  Court  erred  in 
failing  to  inquire  under  which  circumstances  particular  joint  in- 
terests were  acquired.  It  put  forth  the  tests  of  the  Crescent  and 
Schine  cases  as  examples  in  which  the  defendant  circuits  should 
not  be  permitted  to  buy  out  independent  joint  owners.  These 
were  the  instances  in  which  acquisitions  were  fruits  of  illegal  prac- 
tices or  where,  though  legally  acquired,  they  had  been  utilized  as 
part  of  the  conspiracy  to  eliminate  or  suppress  competition.  Only 
where  the  joint  interest  was  an  innocent  investment  was  the  cir- 
cuit to  be  allowed  to  buy  out  the  independent,  after  affirmatively 

67  66  F.  Supp.  323,  353. 

58  United  States  v.  Paramount  Pictures,  334  U.S.  131    (1948). 
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showing  that  neither  monopoly  nor  unreasonable  restraint  of 
trade  in  films  would  result. 

The  District  Court  injunction  against  formula  deals  and  master 
agreements  was  also  affirmed.  Such  practices  eliminated  the  pos- 
sibility of  independent  theaters  bidding  for  earlier  runs  and  put 
a  premium  on  the  size  of  the  circuit.  The  District  Court  prohibi- 
tion of  franchises  was  reversed.  Although  the  five  major  circuits 
may  have  used  their  power  illegally  to  obtain  long  franchises,  the 
court  felt  that  franchises  were  not  illegal  per  se.  The  lower  court 
was  directed  to  reexamine  franchises  in  light  of  the  elimination 
from  the  decree  of  competitive  bidding. 

The  District  Court  prohibition  on  block  booking  was  affirmed. 
The  Supreme  Court  adopted  the  reasoning  of  the  District  Court 
which  applied  the  rule  of  a  number  of  recent  patent  antitrust  cases; 
that  is,  extension  of  a  public  grant  of  monopoly  beyond  the  spe- 
cific patented  item  to  augment  monopoly  power  is  illegal.  The  ty- 
ing of  one  copyrighted  film  to  another  was  therefore  held  an 
illegal  extension  of  the  copyright  grant.  The  prohibitions  of  the 
other  discriminatory  practices  detailed  in  the  District  Court  opin- 
ion were  also  upheld. 

The  District  Court  mandate  for  competitive  bidding,  picture 
by  picture  and  theater  by  theater,  was  reversed.  Four  of  the  five 
majors  favored  competitive  bidding;  Paramount,  the  three  minors, 
and  independent  theaters  generally  opposed  it.  On  appeal,  even 
the  Justice  Department  opposed  it.  The  freedom  to  compete  in 
all  runs,  for  which  independent  exhibitors  had  so  long  fought, 
also  meant  the  bidding  up  of  rentals  in  most  runs.  The  Court 
based  its  reversal  on  the  ground  that  competitive  bidding  would 
involve  the  courts  too  deeply  in  the  daily  operation  of  the  in- 
dustry. As  set  up  by  the  District  Court,  the  bidding  system  had 
two  fatal  weaknesses.  The  system  allowed  incomparable  bids,  since 
an  exhibitor  could  specify  flat  rental,  percentage  of  gross,  or  both, 
and  could  also  specify  how  much  clearance  he  was  willing  to  ac- 
cept and  when  he  wished  to  exhibit  the  film.  It  also  set  up  no 
measurable  standard  of  rank,  since  the  film  was  to  be  licensed  to 
the  "highest  responsible  bidder,  having  a  theatre  of  size,  location 
and  equipment  adequate  to  yield  a  reasonable  return  to  the  licen- 
sor." The  Court  felt  the  judiciary  was  unsuited  to  administer  busi- 
ness affairs  in  this  manner.  It  also  speculated  that  since  the  circuits 
had  the  most  money,  they  would  still  take  the  choice  films  first. 

As  an  alternative  to  the  nullified  competitive  bidding,  the  Su- 
preme Court  directed  the  lower  court  to  reconsider  divestiture  of 
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theaters  as  a  remedy.  The  statutory  trial  court  had  found  the 
many  illegal  trade  practices  to  be  unreasonable  restraints  of  trade 
and  attempts  to  monopolize.  On  the  other  hand,  it  had  concluded 
that  none  of  the  defendants  was  organized  or  had  been  maintained 
for  the  purpose  of  achieving  a  national  theater  monopoly.  It  had 
accordingly  held  that  the  five  majors,  through  their  control  of  17 
per  cent  of  the  nation's  theaters,  did  not  and  could  not  collec- 
tively or  individually  have  a  monopoly  of  exhibition.  The  Su- 
preme Court  held  these  findings  deficient  in  that  the  theory  of 
divestiture  of  the  Griffith  and  Schine  cases  required  defendants 
to  divest  themselves  of  theaters  which  were  acquired  or  controlled 
as  a  result  of  illegal  restraint  of  trade.  The  undoing  of  the  con- 
spiracy required  defendants  to  give  up  the  fruits  of  the  conspiracy. 
It  was  thus  the  duty  of  the  Court  to  make  findings  on  the  relation- 
ship of  the  unreasonable  restraints  to  the  market  positions  of  the 
defendants,  and  especially  in  first-run  theaters.  The  Supreme 
Court  also  held  obscure  the  finding  that  there  was  no  purpose  to 
achieve  a  national  monopoly  in  exhibition.  It  pointed  out  that 
there  was  no  finding  on  the  presence  or  absence  of  monopoly  in 
the  first-run  field  as  opposed  to  all  exhibition.  The  court  reiterated 
the  ruling  of  the  Griffith  case  that  a  "specific  intent"  is  not  neces- 
sary to  establish  a  "purpose  or  intent"  to  create  a  monopoly  but 
that  the  requisite  purpose  or  intent  is  present  if  monopoly  results 
as  a  necessary  consequence  of  what  was  done.  The  trial  court  find- 
ings on  absence  of  purpose  were  held  to  be  unclear  and  ambigu- 
ous. Finally,  the  Supreme  Court  held  that  the  trial  court  had 
failed  to  make  necessary  findings  on  the  existence  or  absence  of 
monopoly  power  itself.  The  high  court  then  ordered  the  elimina- 
tion of  the  decree  provisions  prohibiting  further  expansion  and 
ordered  the  trial  court  to  begin  anew  to  consider  the  problem  of 
theater  monopoly  and  whether  or  not  the  remedy  of  theater  dives- 
titure was  legally  appropriate. 

Opinion  on  Remand  and  Final  Decrees 

On  remand  from  the  Supreme  Court  and  before  further  hearings 
in  the  case,  RKO  and  Paramount  consented  to  decrees  divorcing 
their  theater  circuits  and  divesting  certain  theaters  from  the  cir- 
cuits.59 The  final  decision  concerning  the  other  six  defendants  was 
filed  on  July  25,  1949.60  This  decision  was  affirmed  per  curiam 

59  United  States  v.  Paramount  Pictures:  RKO  Consent  Decree,  1948-1949  C.C.H. 
Trade  Cases  «|62,335  (S.D.N.Y.,  1948);  Paramount  Consent  Decree,  1948-1949 
C.C.H.  Trade  Cases  ^162,377  (S.D.N.Y.,  1949). 

60  United  States  v.  Paramount  Pictures,  85  F.  Supp.  881    (S.D.N.Y.,  1949). 
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without  opinion.61  The  trial  court  made  supplemental  findings 
that  there  was  substantial  proof  of  monopoly  power  of  the  eight 
distributor-defendants  working  together  and  of  the  five  majors  in 
their  control  of  first-run  theaters.62  It  also  found  substantial  proof 
of  intent  to  exercise  the  monopoly  power.63  The  monopoly  power 
to  exclude  competitors  coupled  with  the  intent  to  use  this  power 
was  found  to  violate  Section  2  of  the  Sherman  Act,  and  their  use 
of  this  power  was  held  to  violate  Sections  1  and  2  of  the  Act.64 
The  court  concluded  that  divorcement  of  exhibition  from  produc- 
tion-distribution was  the  necessary  remedy  as  follows: 

156(b).  Effective  relief  from  the  monopoly  power  of  and  its  exercise  by  the 
major  defendants  cannot  be  obtained  without  divorcement.  No  adequate 
competition  among  the  defendants  or  between  defendants  and  independents 
can  exist  in  the  presence  of  interdependency  among  the  defendants  on  the 
one  hand  to  obtain  pictures  for  their  own  theatres  and  on  the  other  to  ob- 
tain theatre  outlets  for  their  own  pictures.  Divorcement  is  necessary  to  pre- 
vent the  major  defendants  from  being  in  a  state  of  interdependence  which 
too  greatly  restricts  competition.  Divorcement  is  a  necessary  remedy  to  in- 
troduce competition  into  defendants'  system  of  fixed  admission  prices,  clear- 
ances and  runs,  and  to  remove  a  major  incentive  to  discriminatory  trade 
practices.65 

On  the  basis  of  its  decision,  the  trial  court  issued  two  final 
decrees,  one  against  the  three  nonconsenting  majors  and  one 
against  the  three  minors.66  This  was  followed  in  the  next  two  years 
by  supplementary  consent  decrees  of  the  three  majors  incorporat- 
ing the  details  of  divorcement.67  These  decrees  were  in  the  same 
pattern  as  the  RKO  and  Paramount  consent  decrees,  which  had 
been  entered  following  the  Supreme  Court  decision.  All  the  price 
fixing  and  trade  practices  that  were  enjoined  in  1946  by  the  trial 
court  were  incorporated.  All  eight  of  the  defendants  were  subject 
to  these  injunctions. 

61  United  States  v.  Paramount  Pictures,  339  U.S.  974   (1950). 

62  Paramount  Findings  147(d),  148(e). 

63  Paramount  Finding  148(g). 

64  Conclusion  of  Law  13,  14. 

65  Paramount  Finding  156(b).  Compare  state  statute  (North  Dakota)  prohibiting 
the  operation  of  motion  picture  theaters  owned,  controlled,  or  managed  by  pro- 
ducers or  distributors,  upheld  in  Paramount  Pictures  v.  Longer,  23  F.  Supp.  890 
(N.D.,  1938). 

86  United  States  v.  Loew's  Inc.,  1950-1951  C.C.H.  Trade  Cases  «~62,573  (S.D.N.Y., 
1950). 

67  United  States  v.  Loew's  Inc.:  Warner  Consent  Decree,  1950-1951  C.C.H.  Trade 
Cases  <;62,765  (S.D.X.Y.,  1951);  Twentieth  Century-Fox  Consent  Decree,  1950-1951 
C.C.H.  Trade  Cases  «|62,861  (S.D.X.Y.,  1951);  Loew's  Consent  Decree,  1952-1953 
C.C.H.  Trade  Cases  «|67,228  (S.D.N.Y.,  1952).  Subsequent  references  to  these  decrees 
will  be  made  without  reporter  citation. 
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Each  of  the  five  majors  was  ordered  to  divorce  its  exhibition 
activities  from  its  production-distribution  activities.  This  was  to 
be  accomplished  by  setting  up  a  separate  subsidiary  to  take  over 
the  theaters  and  then  to  spin  off  the  shares  of  that  firm.  The  new 
theater  firms  were  to  have  no  director,  officer,  agents,  or  employees 
in  common  with  its  former  affiliated  distributor. 

Special  provisions  were  made  to  prevent  stockholder  groups  of 
former  integrated  companies  from  controlling  successor  firms  and 
continuing  the  illegal  practices.  In  the  RKO  decree,  Howard 
Hughes,  who  controlled  24  per  cent  of  the  stock  was  ordered  to 
sell  all  his  stock  in  one  of  the  two  successor  companies.68  In  the 
Paramount  decree,  all  shares  of  the  new  theater  company  were  to 
be  transferred  to  a  trustee,  who  was  to  deliver  such  shares  to  hold- 
ers of  trust  certificates  only  after  they  filed  affidavits  that  they 
owned  no  stock  in  Paramount  Pictures,  the  distribution  firm.69 
In  the  Twentieth  Century-Fox  decree,  any  owner  of  more  than 
one-half  of  one  per  cent  of  the  stock  had  to  place  his  shares  in  the 
new  National  Theatres  Inc.  in  trust.70  In  this  case,  and  in  the 
Warner71  and  Loew's72  decrees,  special  provisions  limited  any 
officer,  agents,  and  employees  of  the  new  picture  and  theater  com- 
panies in  their  ownership  of  shares  in  the  other  divorced  branch 
of  their  former  firm. 

The  orders  to  terminate  all  joint  interests  and  to  sell  wholly 
owned  theaters  in  certain  closed  towns  were  designed  to  diminish 
circuit  power.  RKO  was  ordered  to  terminate  272  joint  interests. 
It  was  allowed  to  buy  out  its  co-owner  in  only  thirty  situations. 
Paramount  was  ordered  to  divest  itself  of  all  interest  in  a  mini- 
mum of  774  theaters.  It  was  required  to  sell  79  wholly  owned 
theaters  in  formerly  closed  towns  for  the  purpose  of  creating  sub- 
stantial competition  in  those  towns.73  Since  certain  of  the  divesti- 
tures were  conditioned  upon  whether  new  competition  arose,  the 
exact  number  of  theaters  to  be  sold  could  not  be  stated.  The 
Warner  decree  ordered  divestiture  of  from  55  to  75  theaters  in  56 
cities.74  Certain  of  these  were  conditioned  on  whether  independ- 
ent competition  arose.  In  certain  others,  Warner  had  the  choice 
of  divestiture  or  of  subjecting  itself  to  a  product  limitation.  Under 

68 1948-1949  C.C.H.  Trade  Cases  5J62,335    (1948). 
69 1948-1949  C.C.H.  Trade  Cases  ^{62,377  (1949). 
70  1950-1951  C.C.H.  Trade  Cases  <f[62,861  (1951). 
71 1950-1951  C.C.H.  Trade  Cases  ^62,765  (1951). 
73 1952-1953  C.C.H.  Trade  Cases  ^|67,228    (1952). 

73  Motion  Picture  Herald,  March  5,  1949,  p.  13. 

74  Ibid.,  December  30,  1950,  p.  17. 
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this  limitation,  the  defendant  was  stopped  from  licensing  more 
than  60  per  cent  of  the  features  released  by  defendant-distributors 
for  first-run  exhibition  for  a  three-year  period.  The  Twentieth 
Century-Fox  decree  ordered  outright  divestiture  of  100  theaters  in 
50  cities.75  An  additional  100  theaters  were  either  to  be  divested 
or  subject  to  a  limitation  of  60  per  cent  of  first-run  showing  of 
pictures  distributed  by  the  eight  defendants.  Another  15  houses 
were  to  be  divested  unless  independent  theaters  received  com- 
parable runs.  Loew's  circuit  was  ordered  to  sell  24  theaters,  two- 
thirds  of  which  were  in  New  York  City.76  There  was  also  pro- 
visional divestiture  of  50  theaters,  conditioned  upon  whether 
there  arose  rivalry  in  their  runs  or  whether  Loew's  would  accept 
first-run  product  limitation  of  the  type  imposed  in  the  Warner 
and  Fox  decrees. 

All  five  of  the  divorced  theater  circuits  were  prohibited  from 
acquiring  additional  theaters  unless  they  established  to  the  satis- 
faction of  the  federal  court  that  such  acquisition  would  not  un- 
reasonably restrain  trade.  The  Warner,  Fox,  and  Loew's  decrees 
prohibited  the  distributor  from  reentering  exhibition  and  the  new 
theater  company  from  entering  distribution  unless  each  showed 
to  the  court  that  such  entry  would  not  unreasonably  restrain 
competition.  This  last  provision  was  not  in  the  earlier  RKO  and 
Paramount  decrees. 

Summary 

Early  prosecutions  against  circuits  controlling  exhibition  in  the 
Los  Angeles  and  Chicago  markets  resulted  in  injunctions  but  left 
monopoly  controls  intact.  Contempt  proceedings  for  violations  of 
the  injunctions  were  suspended  following  the  entry  of  the  1940 
consent  decree  in  the  Paramount  case.  The  Interstate  Circuit  case 
enjoined  an  admission-price-fixing  agreement  between  the  circuit 
controlling  first  run  in  five  of  the  largest  Texas  cities  and  the  eight 
largest  distributors.  It  did  not,  however,  attack  the  continued  con- 
trol of  exhibition  in  those  cities  by  this  affiliate  of  Paramount  Pic- 
tures Inc.  The  Crescent,  Griffith,  and  Schine  cases,  filed  in  1939, 
attacked  the  use  of  circuit-bargaining  power  to  obtain  preferential 
access  to  films.  The  bargaining  power  gained  by  owning  some 
complete  local  theater  monopolies  (closed  towns)  was  used  to 
force  distributors  to  grant  the  circuits  preferential  access  to  films 
in  towns  where  there  were  competitive  theaters.  All  three  of  these 

75  Ibid.,  June  9,  1951,  p.  15. 
"Ibid.,  February  2,  1952,  p.  21. 
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cases  resulted  in  divestiture  decrees.  Their  success,  however,  is  ques- 
tionable. In  1953,  Crescent  Amusement  Co.  was  charged  with  fail- 
ure to  carry  out  the  stock  divestitures  which  had  been  ordered.  In 
1948,  the  main  defendants  in  the  Griffith  case  had  larger  circuits 
than  at  the  time  of  prosecution.  In  1954,  contempt  proceedings 
were  brought  against  the  defendants  in  the  Schine  case  for  failing 
to  dispose  of  23  of  the  39  theaters  of  which  Schine  had  been 
ordered  to  divest  itself. 

The  Paramount  case  was  filed  in  1938  against  the  eight  largest 
distributors,  five  of  which  were  the  fully  integrated  majors.  The 
consent  decree  of  1940  put  minor  restrictions  on  trade  practices 
but  left  undisturbed  the  major  circuits'  first-run  theater  monopo- 
lies in  a  majority  of  American  cities.  The  case  was  reopened  in 
1944  and  tried  in  1945.  The  1946  decision  of  the  District  Court 
held  illegal  the  horizontal  and  vertical  agreements  fixing  admis- 
sion prices,  the  uniform  systems  of  runs  and  clearances  adopted  by 
the  distributors,  formula  deals  and  master  agreements,  block  book- 
ing, pooling  agreements,  and  certain  other  discriminatory  license 
terms.  The  court  ordered  competitive  bidding  for  films.  On  ap- 
peal to  the  Supreme  Court,  the  lower  court  rulings  on  the  illegal- 
ity of  trade  practices  was  affirmed.  The  mandate  for  competitive 
bidding,  however,  was  reversed.  The  Supreme  Court  ordered  the 
lower  court  to  reconsider  its  finding  that  divorcement  by  the 
majors  of  their  theater  circuits  was  not  a  necessary  remedy.  On 
remand,  the  District  Court  held  further  hearings  and  ordered  the 
five  majors  to  divorce  themselves  of  their  theater  circuits.  It  also 
ordered  the  divorced  circuits  to  divest  themselves  of  approxi- 
mately one-half  of  the  3,137  theaters  they  owned  in  1945. 


VI 

Impact  of  the  Paramount  Decrees 


The  Paramount  decrees  were  but  one  of  many  causes  of  the  revo- 
lutionary changes  in  the  motion  picture  industry  in  the  postwar 
period.  An  effort  will  be  made  to  isolate  the  particular  effects  of 
the  antitrust  decrees.  To  the  extent  this  is  impossible,  we  must 
estimate  what  share  of  any  change  could  have  been  caused  by  the 
decrees,  as  opposed  to  that  caused  by  the  marked  shifts  in  demand 
and  changes  in  technology. 

Progress  of  Divorcement  and  Divestiture 

The  first  aspect  of  disintegration  of  the  nation-wide  combine  was 
the  termination  of  theater-pooling  arrangements  in  many  cities 
where  more  than  one  of  the  five  majors  had  theaters.  This  had 
begun  in  1947  following  the  District  Court  decree  and  even  be- 
fore consideration  of  the  case  by  the  Supreme  Court.1  The  five 
majors  also  agreed  to  terminate  all  formula  deals  and  master 
agreements. 

The  consent  decrees  providing  for  divorcement  of  theater  cir- 
cuits and  divestiture  of  specific  theaters  were  entered  on  the  dates 
listed  in  table  27.  The  usual  time  limit  for  completion  of  divorce- 
ment and  divestiture  was  two  years,  but  most  of  the  firms  asked 
for  additional  time  to  complete  their  divestitures. 

In  1954,  Loew's  was  the  last  of  the  five  majors  to  set  up  an 
exhibition  subsidiary  and  to  transfer  all  of  its  domestic  theaters  to 
it.  Four  of  the  five,  RKO,  Paramount,  Fox,  and  Warners,  had 
distributed  the  stock  of  their  new  subsidiaries  to  their  sharehold- 
ers, subject  to  the  special  trust  requirements.  Loew's,  with  a  $30 
million  debt  to  divide  between  the  production-distribution  firm 

1  Variety,  June  26,  1946,  p.  3,  and  April  2,  1947,  p.  3. 
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and  the  new  theater  firm,  did  not  complete  divorcement  until 
March,  1959.  The  changing  relative  profitability  of  the  two 
branches  of  Loew's  impeded  negotiations  for  division  of  the  debt.2 

Disposition  of  the  stock  of  the  divorced  circuits,  which  had 
been  put  in  trust  to  prevent  control  by  the  previous  owners  of 
the  production  company,  also  progressed  slowly.  Howard  Hughes 
chose  to  continue  control  of  RKO  Radio  Pictures  and,  pursuant 
to  the  RKO  consent  decree,  his  stock  in  RKO  Theatres  was  put 
in  trust  to  prevent  his  voting  the  shares  pending  his  sale  of  them. 
However,  charges  were  made  that  men  under  Hughes'  control 
were  operating  RKO  theaters.3  Later,  upon  motion  of  the  govern- 
ment and  without  evidence  or  findings  of  fact,  the  District  Court 
set  the  final  date  for  Hughes  to  complete  the  sale  of  his  RKO 
theater  shares  as  February  20,  1953.  The  Supreme  Court  reversed 
this  ruling.4  In  November,  1953,  Hughes'  controlling  interest  of 
929,020  shares  was  sold  to  a  group  headed  by  Albert  A.  List.5 

In  the  Paramount  consent  decree,  all  stock  of  United  Para- 
mount Theatres,  the  successor  firm  which  was  organized  to  take 
over  the  theaters  of  Paramount  Pictures  Inc.,  was  put  in  trust.  The 
stockholders  were  given  stock  in  the  new  production-distribution 
firm,  Paramount  Pictures  Corp.,  which  they  were  free  to  vote. 
They  were  given  trust  certificates  for  the  theater  stock  and  thus 
had  no  vote  in  the  theater  firm.  However,  they  could  exchange 
their  trust  certificates  for  United  Paramount  Theatres  stock  upon 
selling  their  stock  in  Paramount  Pictures  Corp.,  or  they  could 
retain  their  Paramount  Pictures  Corp.  stock  and  sell  the  trust  cer- 
tificate for  theater  stock  to  an  outsider,  who  could  then  redeem  it. 
The  trust  was  scheduled  to  terminate  when  the  total  shares  in 
trust  were  reduced  to  one-third  of  the  total  United  Paramount 
Theatre  shares,  provided  there  was  no  continued  control  of  the 
theater  firm  by  persons  interested  in  Paramount  Pictures  Corp.  In 
March,  1950,  the  government  consented  to  the  removal  of  the 
voting  trust  restrictions  on  all  holdings  of  500  shares  or  less  of 

2  The  theater  branch,  with  a  concentration  of  houses  in  densely  populated  New 
York,  was  able  to  earn  substantial  profits  in  spite  of  dropping  attendance.  The 
production  branch,  MGM,  showed  fairly  continuous  losses  from  1948  on.  See 
Bosley  Crowther,  The  Lion's  Share  (New  York:  E.  P.  Dutton  and  Co.,  1957),  p.  310. 

3  Variety,  January  10,  1951,  p.  3,  and  January  17,  1951,  p.  3.  In  1951,  the  Justice 
Department  forced  the  resignation  of  James  T.  Brown  of  the  Mellon  Bank,  Pitts- 
burgh, from  the  RKO  Theatres  board  because  Hughes  controlled  the  Mellon  Bank. 
Ibid.,  July  25,  1951,  p.  3. 

4  Hughes  v.  United  States,  342  U.S.  353  (1952). 

5  Business  Week,  November  14,  1953,  p.  76. 
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United  Paramount  Theatres  stock.6  This  amendment  to  the  decree 
removed  70  per  cent  of  United  Paramount  Theatres  stock  from 
the  decree  restriction  and  left  only  about  500  of  United  Para- 
mount Theatre's  40,000  stockholders  still  subject  to  the  decree.7 
Two  years  later,  in  March,  1952,  holders  of  39.7  per  cent  (1,308,- 
816  shares)  of  United  Paramount  Theatres  stock  still  owned  54.4 
per  cent  (1,265,986  shares)  of  the  outstanding  stock  of  Paramount 
Pictures  Corp.8  There  is  no  indication,  however,  of  what  propor- 
tion of  this  39.7  per  cent  still  had  its  voting  power  vested  in  the 
trustee.  The  United  Paramount  Theatre  trust  ended  April  29, 
1955.9  At  that  time  about  15,000  shares  were  still  represented  by 
trust  certificates. 

In  addition  to  alleged  continuing  interfirm  control  of  stock,  in- 
dependent exhibitors  also  argued  that  theater  divorcement  by  the 
five  majors  was  evaded  by  family  ties  between  officers  and  board 
members  of  the  producer-distributor  firms  and  the  divorced  cir- 
cuits.10 Spyros  Skouras,  president  of  Twentieth  Century-Fox,  is 
a  brother  of  Charles  Skouras,  president  of  National  Theatres,  the 
firm  operating  the  Fox  theaters  since  divorcement.  A  third 
brother,  George  Skouras,  is  president  of  United  Artists  Theatre 
Circuit.  National  Theatre's  subsidiary,  Fox  West  Coast  Theatres, 
operates  about  190  theaters  in  California.11  United  Artists  Theatre 
Circuit  operates  or  controls  about  110  theaters  in  California, 
many  in  cities  where  they  supposedly  compete  with  Fox  West 
Coast  Theatres.12 

In  spite  of  the  slow  progress  of  divorcement  and  the  continued 
family  interrelationships,  the  facts  seem  to  support  a  finding  that 
divorcement  has  been  effective.  The  production-distribution  firms 
deal  at  arm's  length  with  their  former  circuits.  This  was  the  con- 
clusion of  the  Justice  Department  in  1953.13  Abram  F.  Myers, 
counsel  for  Allied  States  Association  of  Motion-Picture  Exhibi- 
tors, admitted  this  in  1956.14  As  early  as  1951,  the  Paramount 
Theatre  in  New  York,  after  divorcement  from  Paramount  Pic- 
tures, began  booking  outstanding  pictures  of  firms  other  than 

8  United  Paramount  Theatres,  Inc.,  Annual  Report,  1950,  p.  16. 

7  Variety,  March  29,  1950,  p.  7. 

8  In  Matter  of  American  Broadcasting  Co.,  et  ah,  Federal  Communications  Com- 
mission Docket   10031,  p.  39. 

0  Variety,  April  13,  1955,  p.  3. 

10  1953  Hearings,  128,  138,  204,  353. 

11 1954  Film  Daily  Yearbook,  p.  1245. 

32  Ibid.,  p.   1276. 

™  1953  Hearings,  p.  682. 

14 1956  Hearings,  p.  14. 
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Paramount  for  extended  first-run  showings.  Paramount  Pictures 
executives  were  angry  at  no  longer  having  first  rights  to  the  Para- 
mount Theatre  screen  regardless  of  the  quality  of  the  picture 
offered.15  Two  legal  barriers  seemed  to  operate  effectively  to  bar 
continued  preferential  treatment  by  distributors  of  their  former 
theaters.  First,  such  preferences  would  violate  the  divorcement 
decrees  and  could  lead  to  contempt  action  against  both  the  dis- 
tributor and  the  exhibitor  circuit.  Second,  the  shares  of  the  four 
circuits  which  had  completed  divorcement  were  publicly  held. 
The  officers  and  directors  of  each  theater  firm  had  a  fiduciary 
duty  to  their  firm  to  maximize  its  profits  by  booking  those  films 
which  they  honestly  thought  would  accomplish  this  end.  Under 
this  obligation  they  could  not  legally  give  continued  preference 
to  their  former  affiliated  distributor  regardless  of  picture  quality. 
To  do  so  would  have  subjected  these  officers  and  directors  to  a 
possible  shareholders'  representative  suit  in  which  the  corporation 
might  collect  from  them  such  profits  as  were  lost  through  their 
deliberate  mismanagement.  Likewise,  the  officers  and  directors  of 
the  distributor  firms  had  a  fiduciary  duty  to  maximize  their  firms' 
profits  by  booking  their  films  into  theaters  that  would  earn  the 
most  for  them.  They  could  no  longer  legally  give  preference  to 
formerly  affiliated  theaters  unless  they  considered  them  to  have 
the  highest  potential  earning  power  for  a  film. 

Divestiture  of  individual  theaters  by  the  five  major  circuits  also 
progressed  slowly.  Numerous  extensions  of  time  to  dispose  of 
theaters  were  granted.  By  autumn  of  1954,  two  years  after  the 
last  consent  decree  had  been  entered,  none  of  the  five  circuits  had 
completed  its  divestitures,  and  it  was  not  until  1957  that  the  last 
divestitures  were  completed.16  Declining  revenues  and  the  very 
high  cost  of  remodeling  theaters  for  conversion  to  other  uses  im- 
peded their  salability.17  Few  people  wished  to  enter  the  theater 
business  when  television  was  becoming  popular,  and  its  full  impact 
could  not  be  predicted.  Hence  the  five  circuits  found  it  very  diffi- 
cult to  sell  theaters  at  what  they  considered  were  reasonable  prices. 

RKO,  the  first  to  sign  a  consent  decree,  in  1948,  had  the  ad- 
vantage of  negotiating  the  sale  of  many  of  its  theaters  before  tele- 
vision became  widespread.  In  1950,  RKO  agreed  to  sell  certain 

15  Variety,  August  8,  1951,  p.  3. 

19  Ibid.,  October  6,  1954,  p.  15;  Motion  Picture  Herald,  March  9,  1957,  p.  18; 
Variety,  June  19,  1957,  p.  7. 

17  "How  Much  Are  Vacant  Theaters  Worth?"  Real  Estate  Analyst,  Vol.  28  (Sept. 
30,  1959),  pp.  411-414. 
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theaters  in  the  New  York  area  to  the  Brandt  circuit  for  $7  million. 
The  sales  prices  were  based  on  the  previous  five  years'  earnings  of 
each  theater.18  Thus  RKO  was  able  to  use  the  high  earnings  of  the 
immediate  postwar  period  as  a  bargaining  factor.  American 
Broadcasting-Paramount  Theatres,  successor  to  United  Para- 
mount Theatres,  had  to  divest  itself  of  774  theaters  and  was  not 
able  to  conclude  many  sales  before  the  great  decline  in  theater 
revenues.  Likewise  those  circuits  which  were  last  to  sign  consent 
decrees  found  themselves  in  the  same  declining  market  for  thea- 
ters. 

As  shown  in  column  E  of  table  27,  the  divorcement  decrees 
were  designed  to  leave  the  five  disaffiliated  circuits  with  approxi- 
mately one-half  the  3,137  theaters  they  controlled  in  1945.  Para- 
mount, which  controlled  1,424  theaters  at  the  time  of  its  consent 
decree  in  March,  1949,  had  full  ownership  in  only  449. 19  Since  it 
was  the  largest  circuit  and  since  all  joint  ownerships  were  ordered 
terminated,  this  circuit  had  to  sell  its  interest  in  the  majority  of 
its  theaters.  After  divestiture,  it  was  scheduled  to  have  650  thea- 
ters. By  1957  all  five  of  the  circuits  had  disposed  of  more  theaters 
than  were  ordered  divested.  Declining  revenues  caused  them  to 
close  many  theaters  not  specified  in  the  decrees,  and  similar  dis- 
posals are  still  under  way.  In  June,  1957,  three  months  after  com- 
pleting its  divestitures  pursuant  to  its  consent  decree,  American 
Broadcasting-Paramount  Theatres  announced  that  it  had  plans 
to  sell  another  90  theaters.20 

Impact  on  Independent  Producers 

The  antitrust  prohibition  on  all  block  booking  and  the  divorce- 
ment decrees  can  be  regarded  as  a  charter  of  freedom  for  the  in- 
dependent producers.  As  pointed  out  in  chapter  iii,  there  were 
very  few  independent  producers  of  first-grade  films  before  World 
War  II.  The  shortage  of  personnel  caused  a  drop  in  output  by  the 
majors  whereas  the  wartime  boom  in  attendance  lowered  the  risk 
of  loss  on  productions.  Together  these  factors  made  possible  the 
increase  of  independent  producers  to  40  in  1945.21  In  1946,  the 

16  Variety,  June  28,  1950,  p.  5;  August  2,  1950,  p.  3. 

19  American  Broadcasting-Paramount  Theatres,  Annual  Report,  1953. 

20  Variety,  June  12,  1957,  p.  7.  At  that  time  it  operated  approximately  534 
theaters  or  116  less  than  was  scheduled  when  divestiture  would  have  been  com- 
pleted. On  January  3,  1959,  it  operated  511  theaters.  American  Broadcasting- 
Paramount  Theatres,  Inc.,  Annual  Report,  1958,  p.  19. 

aP.R.  639. 
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peak  income  year  of  the  industry,  the  District  Court  decree  pro- 
hibiting all  block  booking  went  into  effect.  This  ruling  made  it 
impossible  for  the  majors  to  resume  their  prewar  practice  of 
usurping  screen  time  of  independent  exhibitors  with  large  num- 
bers of  B  pictures  tied  to  their  better  ones.  In  1946  it  is  estimated 
that  the  number  of  independent  producers  reached  70.22  The 
Census  of  Manufactures  reported  100  theatrical  film-producing 
companies  in  1947.23  This  would  include  the  seven  producer- 
defendants  in  the  Paramount  case.  By  1957  the  number  of  full- 
time  producers  operating  as  independents  was  estimated  at  165.24 
In  addition,  many  independent  production  firms  have  been  organ- 
ized solely  to  make  one  or  two  pictures  or  primarily  to  make 
shorter  television  films;  they  enter  theatrical  film  production  only 
secondarily  and  if  a  special  opportunity  arises.25 

During  the  1946  boom,  the  majors  were  able  to  fill  the  screen 
time  of  their  own  first-run  theaters  with  extended  runs  of  their 
own  and  each  others'  first-grade  films.  With  the  declining  attend- 
ance thereafter,  extended  runs  were  fewer  and  shorter  and  more 
pictures  were  needed.  As  predicted,  the  result  was  a  boom  in  inde- 
pendent production.26  Divorcement,  following  the  1948  Supreme 
Court  decision,  reinforced  the  independent  trend.  Under  possible 
penalty  of  contempt,  the  majors  were  ordered  to  treat  at  arm's 
length  even  those  theaters  which  had  not  yet  been  divorced.27 

The  Production  Code  Administration,  the  industry's  agency  of 
self-censorship  which  had  been  a  barrier  to  the  entry  of  independ- 
ent producers,  found  its  power  of  enforcement  markedly  reduced 
by  the  divorcement.  As  pointed  out  in  chapter  ii,  the  majors  had 
used  the  P.C.A.  to  bar  the  entry  of  novel  pictures  of  many  types. 
Following  divorcement,  the  control  which  the  major  distributors 
had  exercised  through  ownership  of  first-run  theaters  was  lost. 
Pictures  such  as  The  Moon  Is  Blue,  Man  With  the  Golden  Arm, 
and  I  Am  a  Camera  were  successfully  produced  and  distributed 
although  they  were  denied  P.C.A.  approval.28  As  a  result,  in  order 
to  preserve  at  least  part  of  its  former  powers,  the  code  was  revised 

22  Donald  M.  Nelson,  "The  Independent  Producer,"  Annals,  Vol.  254,  November, 
1947,  p.  51. 

23  U.S.  Bureau  of  the  Census,  Census  of  Manufactures:  1948,  Vol.  II,  p.  838. 

24  Motion  Picture  Herald,  October  5,  1957,  p.  11. 
25 1956  Hearings,  p.  444. 

26  Variety,  July  17,  1946,  p.  5. 

"Ibid.,  January  11,  1950,  p.  3. 

28  Ibid.,  March  4,  1953,  p.  5;  December  28,  1955,  p.  13;  January  18,  1956,  p.  17. 
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in  1956  more  nearly  to  fit  its  original  purported  purpose  of  bar- 
ring obscenity  rather  than  its  monopoly  purpose  of  barring 
novelty.29 

The  removal  by  the  antitrust  decrees  of  illegal  barriers  to  mar- 
keting films  gave  full  effect  to  the  factors  motivating  independent 
production.  The  tax  savings  of  independent  production  were  the 
prime  motive  for  entry.  A  producer,  director,  or  film  actor  in  the 
top  personal  income  tax  bracket  could  reduce  his  effective  tax 
rate  from  81  per  cent  to  60  per  cent  by  operating  his  own  produc- 
tion company.30  Under  certain  conditions,  an  interest  in  a  com- 
pleted picture  could  be  sold  as  a  capital  asset,  making  profit  from 
such  sale  subject  to  a  25  per  cent  capital  gains  tax.  It  was  not 
surprising  to  find  an  article  in  Variety  headlined,  "Look,  Ma,  I'm 
a  Corporation."  31  Another  reason,  perhaps  of  less  importance,  for 
entering  independent  production  was  to  secure  for  the  person  or 
group  undertaking  a  film  full  and  complete  freedom  of  expres- 
sion, unrestrained  by  a  head  office.  The  trite  story  formulas  that 
had  earned  money  in  the  1930's  and  during  the  war,  which  were 
favored  by  the  New  York  head  offices,  were  distasteful  to  those  in 
Hollywood  with  genuine  talent.32  Many  commentators  have  at- 
tributed the  improved  artistic  content  of  some  postwar  films  to  the 
release  of  creativity  in  independent  productions.33 

The  effect  of  the  decline  in  total  output  of  the  majors  was  to 
create  excess  capacity  in  the  form  of  idle  studios  and  underutilized 
systems  of  nation-wide  distribution  exchanges.  Paradoxically,  the 
very  firms  that  had  created  the  barriers  to  independent  produc- 
tion in  the  prewar  period  were  by  1950  vying  to  lease  studio  space 
to  independent  producers  and  to  distribute  films  for  them.34  By 
1951  all  of  the  Paramount  case  defendants  except  Universal  were 
distributing  some  independent  pictures.35  The  rental  charge  by  a 
major  studio  to  an  independent  to  make  a  class  A  picture  varied 
from  $100,000  to  $150,000.36 

29  Motion  Picture  Herald,  December  15,  1956,  p.  13;  December  22,  1956,  p.  7; 
December  29,  1956,  p.  12. 

30  Ibid.,  September  22,  1956,  p.  18. 
81  Variety,  March  16,  1955,  p.  1. 

32  Frank  Capra,  "Breaking  Hollywood's  Pattern  of  Sameness:  Task  of  Independent 
Producers,"  New  York  Times  Magazine,  May  5,  1946,  pp.  18  ff. 

83 Walter  Adams,  "Discussion,"  American  Economic  Review,  Papers  and  Pro- 
ceedings, Vol.  XLV  (May  1955),  p.  523;  Variety,  February  16,  1955,  p.  3.  See  W. 
Fadiman,  "In  This  Corner — Hollywood,"  Saturday  Review,  December  19,  1959, 
p.  9. 

34  Variety,  January  18,  1950,  p.  3. 

85  Ibid.,  February  14,  1951,  p.  16. 

38  Business  Week,  November  10,  1951,  p.  142. 
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Economic  facts  favored  the  growth  of  independent  production. 
Available  data  indicate  that  the  minimum  optimal  scale  of  opera- 
tions is  the  production  unit  organized  to  produce  a  single  motion 
picture.  Since  the  production  inputs  and  processes  of  each  pic- 
ture are  unique,  the  optimum  technical  unit  and  the  optimum 
managerial  unit  both  appear  to  be  the  production  of  a  single  pic- 
ture.37 This  conclusion  is  supported  by  the  fact  that  the  major 
and  minor  producers  organize  production  for  each  picture  as  a 
semiautonomous  unit  with  a  producer  in  charge.  Cost  figures  for 
the  freer  postwar  market  for  motion  picture  inputs  indicate  that 
the  flexibility  of  the  independent  producer  makes  for  measurably 
lower  costs.38  Such  flexibility  is  achieved  principally  by  leasing 
studio  space  only  for  the  production  period  of  a  picture  instead  of 
investing  in  fixed  plant  and  by  employing  star  performers  only 
for  individual  pictures  instead  of  under  long-term  contract. 

In  feature  motion  picture  production,  with  highly  fluctuating 
supplies  of  acceptable  scenarios  and  actors,  there  seem  to  be  sub- 
stantial diseconomies  of  large  scale.39  Film  company  executives 
characterize  this  in  terms  of  the  problem  of  reducing  studio  over- 
head expense.  It  must  be  granted  that  these  costly  management 
structures  were  created  in  a  period  of  large  monopoly  profits.  The 
large  firms  have  not,  however,  been  able  to  reduce  these  costs  to 
a  level  competitive  with  the  leasing  costs  of  independent  pro- 
ducers. Consequently,  one  large  firm,  Twentieth  Century-Fox, 
has  dismantled  a  major  part  of  its  studio  and  sold  the  land  to  a 
developer.  By  1959  two  others,  RKO  and  Universal,  had  sold  their 
entire  studios  to  firms  engaged  in  leasing  space  to  television  and 
feature  producers.  This  is  some  evidence  that  studio  operation  can 
be  more  efficiently  managed  by  firms  specializing  in  leasing  than 
ones  primarily  engaged  in  feature  production. 

The  cost  estimates  support  the  above  conclusions.  In  1950  the 
estimated  average  production  (completed  negative)   costs  of  films 

87  For  a  detailed  study  of  optimum  concepts,  see  E.  A.  G.  Robinson,  Structure  of 
Competitive  Industry    (London:  Pitman  Publishing  Corp.,  1935). 

38  Variety,  January  5,  1955,  p.  10;  and  April  6,  1955,  p.  5. 

89  E.  A.  G.  Robinson,  Monopoly  (London:  Pitman  Publishing  Corp.,  1941),  pp. 
124-130.  See  limitations  on  such  conclusions  in  Joe  Bain,  Barriers  to  New  Competi- 
tion (Cambridge:  Harvard  University  Press,  1956),  p.  61.  See  Erich  Schneider,  "Real 
Economies  of  Integration  and  Large-Scale  Production  versus  Advantages  of  Domi- 
nation," in  E.  H.  Chamberlin  (Ed.),  Monopoly  and  Competition  and  Their  Regu- 
lation (London:  Macmillan  and  Co.  Ltd.,  1954),  and  Caleb  Smith,  "Survey  of  the 
Empirical  Evidence  on  Economies  of  Scale,"  in  National  Bureau  of  Economic 
Research,  Business  Concentration  and  Price  Policy  (Princeton:  Princeton  University 
Press,  1955),  p.  213. 
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by  independent  producers  were  $800,000.40  Production  or  nega- 
tive costs  of  the  major  studios  were  generally  higher.  Paramount 
Pictures'  costs  in  1950  averaged  $1,144,000  for  25  pictures  pro- 
duced.41 For  other  major  studios,  with  smaller  total  output, 
average  negative  costs  were  estimated  to  be  as  much  as  $1,800,- 
000.42  To  each  of  these  figures  must  be  added  a  minimum  distribu- 
tion cost  of  at  least  $300,000  per  film  in  order  to  calculate  the 
minimum  rentals  required  to  break  even.  Distribution  cost  covers 
the  distributor's  fee,  print  costs,  advertisement,  and  the  physical 
handling  of  prints.  These  costs  on  a  widely  advertised  film  with 
expensive  color  prints  might  exceed  $1,500,000.43 

The  real  test  of  independence  of  a  producer  was  his  ability  to 
borrow  money  to  produce  a  film  before  having  a  contract  with  a 
leading  distributor  for  release.  Before  1949  no  independent  pro- 
ducer was  known  to  have  begun  a  picture  without  such  a  releasing 
agreement,  even  though  he  might  have  been  well  able  to  negotiate 
lower  distribution  charges  if  he  could  have  waited  until  the  film 
was  finished.  Since  the  final  markets — the  first-run  theaters — were 
under  tight  control  of  the  majors,  the  uncertainties  of  marketing 
an  independent  film  were  so  great  that  it  was  considered  too  big 
a  gamble  to  begin  production  without  a  releasing  deal.  In  the  year 
ending  in  May,  1950,  an  estimated  20  new  pictures  were  begun  by 
independents  who  did  not  have  releasing  deals  at  the  time  they 
began  filming.44 

It  has  been  asserted  that  few  independents  actually  are  free  to 
decide  the  film's  content  and  its  method  of  production.45  Actually, 
the  majority  of  so-called  independents,  even  since  1950,  have  had 
to  go  to  a  national  distributor  for  at  least  part  of  their  equity 
funds.46 

For  the  usual  motion  picture,  60  per  cent  of  the  funds  can  be 
borrowed  from  a  bank  at  6  per  cent  interest  in  exchange  for  a  first 
mortgage  on  the  negative.47  Sometimes  second  mortgage  money  of 

40  Business  Week,  May  6,  1950,  p.  98.  Stanley  Kramer  produced  both  Home  of  the 
Brave  and  Champion  for  total  production  or  negative  costs  of  $938,000.  The  inter- 
national prize  film  of  1954,  Marty,  had  negative  costs  of  about  $400,000.  Variety, 
April  27,  1955,  p.  7. 

41 1956  Hearings,  p.  351. 

42  Business  Week,  May  6,  1950,  p.  98. 

43 1956  Hearings,  p.  382;  Variety,  May  31,  1950,  p.  5. 

44  Variety,  May  24,  1950,  p.  7. 

46 Ibid.,  September  22,  1954,  p.  5. 

49  Motion  Picture  Herald,  October  5,  1957,  p.  11. 

47  Terry  B.  Sanders,  "The  Financing  of  Independent  Feature  Films,"  Quarterly 
of  Film,  Radio  and  Television,  Vol.  IX,  Summer,  1955,  p.  380;  Commercial  and 
Financial  Chronicle,  October  14,  1954,  p.  1488. 
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20  per  cent  is  raised  by  the  producer  from  private  sources.  Equity 
funds  and  completion  money  usually  are  supplied  by  a  distributor. 
Deferment  agreements  with  actors  and  directors,  under  which 
they  take  a  share  of  the  final  profits  as  compensation  for  their 
services,  are  also  a  source  of  equity  financing. 

Leading  distributors  now  favor  the  rise  of  the  independent 
producer.48  Independent  production  involves  less  total  money 
commitment  by  the  distributor  who  underwrites  a  film  than  were 
he  to  produce  it  himself.  The  trend  is  indicated  by  the  examples 
of  Warner  Brothers,  whose  year-end  inventories  showed  advances 
to  independent  producers  of  $1,643,388  in  1946  and  $25,093,990 
in  1956.49 

The  growing  significance  of  independent  producers  in  the  in- 
dustry is  further  demonstrated  by  their  share  of  total  productions. 
In  1949,  independents  produced  an  estimated  20  per  cent  of  the 
234  films  released  by  the  eight  Paramount  case  defendants.50 
Almost  half,  or  21  of  the  independent  productions  were  released 
by  United  Artists,  which  has  no  production  of  its  own.  In  the  year 
ending  October  1,  1957,  as  shown  in  table  28,  291  productions 

TABLE  28 

Estimated  Total  Productions  Completed    Twelve  Months  Ending 
October  1,  1957,  Directly  and  Independently  Produced 


(1) 

(2) 

(3  =  1+2) 

Distribution  company  to 

Produced  by 

Independently 

Total  to  be 

release  production 

distributor 

produced 

released 

Allied  Artists 

19 

22 

41 

American  International 

11 

3 

14 

Buena  Vista  (Disney) 

5 

2 

7 

Columbia 

18 

42 

60 

Loew's 

19 

17 

36 

Paramount 

10 

9 

19 

RKO  Radio 

13 

6 

19 

Republic 

7 

22 

29 

Twentieth  Century-Fox 

17 

25 

42 

United  Artists 

0 

50 

50 

Universal-International 

36 

0 

36 

Warner  Brothers 

8 

21 

29 

Totals 

163 

219 

382 

Source:  Motion  Picture  Herald,  October  5,  1957,  p.  11. 

48  Motion  Picture  Herald,  September  22,  1956,  p.  18. 

49  Warner  Bros.  Pictures  Inc.,  Annual  Reports,  1946  and  1956. 
60  Business  Week,  May  6,  1950,  p.  98. 


n8  Impact  of  Paramount  Decrees 

were  completed  for  release  by  the  eight  former  Paramount  de- 
fendants. Of  these,  170  or  58  per  cent  were  produced  by  independ- 
ents; 50  were  produced  for  United  Artists.  The  other  120  were 
produced  by  independents  for  the  seven  former  Paramount  de- 
fendants who  themselves  also  produced  films,  and  these  120  con- 
stituted 50  per  cent  of  their  releases.  This  compares  with  an  esti- 
mated 10  to  12  per  cent  released  by  those  seven  in  1949.  Of  all 
productions  completed  in  the  1957  year  for  release  by  the  twelve 
distributors  listed  in  table  28,  57  per  cent  were  produced  by  inde- 
pendents. 

Impact  on  Paramount  Defendants: 
Producers  and  Distributors 

Distribution  Structure  and  Market  Shares 

The  only  complete  data  available  indicate  that  97  per  cent  of 
total  domestic  film  rentals  in  1954  were  collected  by  the  ten 
distributors  with  nation-wide  systems  of  film  exchanges,  approxi- 
mately the  same  proportion  as  1 943-1 944.51  These  included  the 
eight  Paramount  defendants,  Allied  Artists  Pictures  Corp.,  and 
Republic  Pictures  Corporation.  A  number  of  reasons  explain  why 
so  few  new  distributors  entered  following  the  end  of  the  exhibi- 
tion combine  that  had  bottlenecked  the  final  market  before  di- 
vorcement. The  drop  in  output  by  the  existing  producer-dis- 
tributors, as  compared  with  that  of  the  prewar  period,  was  not 
offset  by  the  increase  in  independent  productions.  Consequently, 
the  distributors  already  in  the  market  increased  their  rivalry  to 
acquire  independent  pictures  for  distribution.  This  factor,  in  ad- 
dition to  rising  distribution  costs,  tended  to  reduce,  and  in  some 
cases  wipe  out,  profits  in  distribution.  Such  market  conditions 
were  not  conducive  to  the  entry  of  new  firms. 

The  minimum  optimal  scale  of  plant  for  distribution  of  motion 
pictures  seems  to  be  a  nation-wide  marketing  organization  with  a 
system  of  local  sales  offices.  Duplicating  the  same  marketing  func- 
tions in  20  to  30  major  centers  can  best  be  planned  on  a  national 
basis.  Scheduling  of  the  movement  of  prints  and  coordination  of 
local  with  national  advertising  is  done  best  by  a  national  dis- 
tributor. Comparative  cost  data  and  a  discussion  of  the  control 
problem  are  presented  by  Professor  Lewis.52  Since  a  national  dis- 

61 1956  Hearings,  p.  303,  assembled  by  Price  Waterhouse  and  Co.  from  data  sub- 
mitted by  the  distributors;  U.S.  Bureau  of  the  Census,  Census  of  Business  1954, 
Selected  Services,  Motion  Pictures,  p.  20;  Paramount  Finding  148(d). 

52  Lewis,  Motion  Picture  Industry,  pp.  12-16. 
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tributor  can  fully  utilize  its  plant  and  sales  force  only  if  it  markets 
30  to  40  pictures  a  year  and  since  total  market  will  absorb  less 
than  400  pictures  a  year  at  prices  covering  costs,  it  is  not  surpris- 
ing to  find  only  ten  national  distributors.53 

The  present  system  of  most  of  the  distributors  of  32  local  ex- 
changes carrying  out  both  the  selling  and  physical  handling  of 
prints  has  nevertheless  been  found  inefficient.  A  1957  study  re- 
ported that  six  companies — Paramount,  Fox,  Loew's,  Warners, 
Columbia,  and  Universal — paid  $34  million  in  1956  or  14  per 
cent  of  domestic  rentals  for  exchange  operations,  not  including 
home-office  distribution  expenses  and  advertising.54  The  report 
suggested  that  the  physical  handling  of  prints  of  all  firms  should 
be  consolidated.  It  also  suggested  a  small  number  of  regional 
offices  for  each  firm  rather  than  32  exchanges.  Actually,  a  reduc- 
tion of  the  number  of  exchanges  has  been  in  progress.55  Para- 
mount closed  its  Oklahoma  City  and  New  Haven  exchanges.56 
RKO  closed  its  entire  domestic  exchange  system  and  employed 
Universal  to  do  its  U.S.  distribution.57  In  the  New  York  exchange 
area,  Paramount  and  Loew's  merged  their  facilities  for  the  physi- 
cal handling  of  prints.58  It  seems  that  the  national  distributors 
are  moving  toward  the  type  of  marketing  organization  adopted 
by  Buena  Vista,  the  Disney  subsidiary.  This  firm  employed  Na- 
tional Film  Service  for  the  physical  distribution  of  prints.  Buena 
Vista  was  merely  a  sales  organization  of  eight  district  offices  and 
fifteen  subbranches.59  Each  subbranch  had  one  salesman  and  an 

53  This  is  what  Professor  Bain  calls  the  percentage  effect  of  scale  economies  on 
the  condition  of  entry.  Bain,  op.  cit.,  p.  55.  See  P.  S.  Florence,  The  Logic  of  British 
and  American  Industry   (London:  Routledge  and  Kegan  Paul,  1953),  c.  2. 

54  Variety,  July  10,  1957,  quoting  report  of  Booz,  Allen,  and  Hamilton  to  the 
Motion  Picture  Association  of  America. 

65  A  sales  committee  of  the  Motion  Picture  Association  of  America  suggested 
closing  exchanges  in  five  cities  in  1953.  It  reported  that  the  $160,000  to  $200,000 
per  week  operating  expenses  for  a  system  of  national  exchanges  was  too  high  for 
the  rentals  earned.  Ibid.,  March  4,  1953,  p.  5.  Even  in  1951,  it  was  suggested  that 
the  national  distributors  set  up  a  single  combined  agency  to  sell  to  the  8,000  small 
theaters  that  accounted  for  only  20  per  cent  of  rental  income,  so  as  to  eliminate 
the  need  for  32  exchanges  for  each  firm.  Ibid.,  July  25,  1951.  A  leading  theater 
trade  association  representative  immediately  objected  that  this  would  cause  small 
theaters  to  face  one  monopoly  seller.  Ibid.,  August  22,  1951,  p.  27. 

56  Ibid.,  August  15,  1956,  p.  3.  In  1956,  National  Film  Service  set  up  a  plant  in 
New  Haven  for  the  physical  handling  of  prints  of  eleven  distributors,  anticipating 
that  most  of  the  national  distributors  would  find  this  method  less  costly  than 
handling  the  prints  themselves.  Motion  Picture  Herald,  November  17,  1956,  p.  13. 

57  Motion  Picture  Herald,  January  26,  1957,  p.  12,  and  February  2,  1957,  pp.  16,  21. 

58  Variety,  January  15,  1958,  p.  3. 
69  Ibid.,  November  30,  1955,  p.  3. 
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assistant.  It  was  estimated  that  selling  costs  were  12  per  cent  of 
gross  rentals,  and  total  costs  of  distribution  to  Disney  were  less 
than  25  per  cent  of  gross  rentals,  as  compared  to  30  per  cent  or 
more  in  other  firms.60 

Revenues 

The  ten  national  film  distributors61  as  a  group  recorded  a  drop 
in  domestic  film  rentals  of  only  9.9  per  cent  from  1947  to  1955. 
This  was  in  contrast  to  total  theater  admission  revenues,  which 
dropped  19.3  per  cent  in  the  same  period.  As  shown  in  table  29, 

TABLE  29 

Feature  Film  Rental  Income  and  Number  of  Features  Released 

by  the  Ten  National  Distributors  in  the  United  States 

(1947-1955) 


Aggregate 

film  rental  income 

in  the  United  States 

Rental  income 

for  ten  distributors 

Number  of 

per  feature 

Year 

(000  omitted) 

features  released 

(000  omitted) 

1947 

$364,638 

290 

$1,257.4 

1948 

344,961 

323 

1,068.0 

1949 

343,839 

317 

1,084.7 

1950 

335,193 

333 

1,006.6 

1951 

333,332 

352 

947.0 

1952 

340,137 

316 

1,076.4 

1953 

352,593 

347 

1,016.1 

1954 

354,968 

269 

1,319.6 

1955 

328,603 

268 

1,226.1 

Source:  U.S.  Senate,  Select  Committee  on  Small  Business,  Hearings  on  Motion- 
Picture  Distribution  Trade  Practices — 7956,  p.  303,  as  assembled  by  Price  Waterhouse 
and  Company. 


the  average  rental  income  per  feature  for  the  ten  firms  in  1955 
was  approximately  the  same  as  in  1947.  By  1954  most  of  the  lead- 
ing producer-distributors  had  adopted  a  policy  of  fewer,  more  ex- 
pensive films.  The  268  features  released  by  the  ten  distributors  in 
1955  were  7.6  per  cent  below  the  290  released  in  1947. 

Domestic  rental  income  of  the  individual  firms  was  not  so  con- 
stant as  that  of  the  group.  Table  30  shows  the  world-wide  and  the 
domestic  rentals  of  the  five  major  firms.  These  figures  illustrate 

00  Ibid.,  May  4,  1955,  p.  3,  and  October  17,  1956,  p.  7. 

61  The  eight  Paramount  defendants  plus  Allied  Artists  Pictures  Corp.  and  Repub- 
lic Pictures  Corp. 
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the  great  uncertainties  of  the  industry,  the  unpredictable  results 
of  story  choice,  production  technique,  and  public  taste.  The 
available  data  show  a  drop  in  domestic  film  revenues  for  RKO 
Radio  Pictures  from  $41.9  million  in  1945  to  $18.2  million  in 
1954,  or  56.6  per  cent.  Paramount  was  able  to  maintain  its  domes- 
tic rentals  above  $50  million  in  most  of  the  postwar  years  but 
registered  a  marked  drop  to  $38  million  in  1956.  Available  figures 
indicate  that  Warner  Brothers'  domestic  rentals  have  increased 
slightly  as  compared  with  those  of  the  period  1946  to  1950. 
Twentieth  Century-Fox  increased  domestic  rentals  from  $54  mil- 
lion in  1945  to  $60  million  in  1956. 

Output 

Although  rental  income  data  are  on  a  fiscal  year  basis,  they  can 
be  compared  roughly  to  the  calendar  data  on  films  released  by  the 
firms.  As  shown  in  table  31,  the  previous  level  of  releases  by  the 
eight  largest  distributors  of  more  than  350  a  year  has  not  been 
reached  since  wartime  shortages  of  personnel  and  film  curtailed 
output  in  1943.  The  five  majors,  having  disposed  of  their  theater 
circuits  and  thereby  losing  their  illegal  system  of  interfirm  pre- 
ferential screen  access,  showed  the  greatest  postwar  drop  in  re- 
leases. These  five  firms  released  116  pictures  in  1956  as  compared 
with  243  in  1940,  a  drop  of  52  per  cent.  The  eight  firms  as  a  group 
showed  only  a  34  per  cent  drop  in  total  releases  from  1940  to  1956 
because  the  increased  number  of  releases  by  United  Artists  offset 
the  drop  by  Columbia  and  Universal. 

The  over-all  drop  in  output  was  based  upon  a  combination  of 
factors.  In  the  immediate  postwar  years,  attendance  was  so  high 
that  the  majors  exhibited  their  films  on  extended  runs  in  their 
own  and  each  other's  first-run  theaters.  There  was  no  need  to  in- 
crease output  to  fill  screen  time  in  order  to  deny  first-run  screen 
access  to  the  minor  distributors.  The  1946  prohibition  on  block 
booking  meant  that  low-cost  class  B  pictures  could  no  longer  be 
forced  on  independent  theaters,  and  hence  the  market  for  them 
was  sharply  curtailed.62  In  1947,  as  the  public  became  more  par- 
ticular in  its  choice  of  films,  the  revenue  from  middle-budget  pic- 
tures declined  most,  in  some  cases  as  much  as  40  per  cent.63  Be- 
ginning in  1950,  declining  theater  attendance  due  partly  to  the 
increased  rivalry  of  television  meant  that  each  picture  was  allotted 
shorter  screen  time  by  exhibitors.  The  demand  for  more  pictures 

62  Variety,  August  15,  1946,  p.  3,  and  October  23,  1946,  p.  7. 
68  Ibid.,  May  28,  1947,  p.  9. 
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was  followed  by  the  five  majors'  increasing  releases  from  132  in 
1949  to  172  in  1951.  This  was  in  part  an  attempt  by  the  majors  to 
spread  studio  and  distribution  overhead  costs  over  a  larger  num- 
ber of  films  and  thus  to  lower  average  total  costs.  The  attempt 
was  a  failure. 

Costs 

In  addition  to  a  sharply  declining  demand,  motion  picture  pro- 
duction was  also  characterized  by  increasing  costs.  This,  of  course, 
increased  the  potential  loss  on  any  one  picture  and  consequently 
increased  market  uncertainties.64  Average  cost  data  are  collected 
in  table  32.  For  major  firms  such  as  Paramount  and  Twentieth 
Century-Fox,  negative  or  production  costs  reached  an  all-time 


TABLE  32 

Number  of  Productions  and  Average  Production  (Negative)  Costs 

of  Two  Major  Firms 

(1945-1955) 


Paramount  Pictures  Corp. 

Twentieth  Century-Fox  Film  Corp. 

Average  negative 

Average  negative 

cost  per  picture 

cost  per  picture 

Features 

(Thousands 

Features 

(Thousands 

Year 

produced 

of  dollars) 

produced 

of  dollars) 

1945 

25 

SI, 065 

24 

$1,389 

1946 

23 

1,512 

24 

1,416.8 

1947 

22 

1,307 

18 

2,328.6 

1948 

21 

1,343 

21 

1,869.7 

1949 

20 

1,428 

24 

1,787.7 

1950 

25 

1,144 

28 

1,634 

1951 

25 

1,485 

33 

1,370 

1952 

21 

1,337 

33 

1,298 

1953 

18 

1,605 

32 

1,422 

1954 

17 

1,949 

l4a 

2,286 

1955 

10b 

2,195 

19a 

1,989 

Sources:  Annual  Reports  of  the  Firms  and  U.S.  Senate,  Select  Committee  on 
Small  Business,  Motion-Picture  Distribution  Trade  Practices — 7956,  p.  351. 

B  Cost  data  are  available  only  on  the  CinemaScope  productions.  In  1954,  a  total 
of  22  studio-produced  features  were  released  and  in  1955,  a  total  of  21  studio-produced 
features  were  released. 

b  Excluding  War  and  Peace,  produced  in  Italy  at  a  cost  of  approximately  $5  million, 
and  excluding  The  Ten  Commandments,  produced  at  a  cost  of  approximately  SI 2.5 
million. 

64  See  analysis  by  vice-president  of  Loew's,  1956  Hearings,  p.  368. 
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high  in  1946  and  1947.  In  those  years  both  income  and  taxes  were 
very  high.  As  a  result  money  was  spent  lavishly  and  recklessly  for 
production.  By  1950,  demand  and  profits  had  dropped  sharply, 
and  cost  reduction  became  essential  to  prevent  net  losses.  Para- 
mount cut  studio  overhead  from  32  per  cent  of  total  cost  in  1948 
to  27  per  cent  in  1950.65  In  1951,  Twentieth  Century-Fox  re- 
duced 130  top  executive  salaries  from  25  to  50  per  cent.66  Loew's 
did  likewise  in  1952.67  Paramount's  average  negative  cost  dropped 
from  $1,512,000  in  1946  to  $1,144,000  in  1950.  Twentieth  Cen- 
tury-Fox's average  negative  cost  dropped  from  $2, 328, 600  in  1947 
to  a  low  of  $1,298,000  in  1952.  By  1954  more  films  were  being 
made  in  color,  and  new  wide-screen  production  techniques  made 
for  increased  costs.  In  1955  Paramount's  average  negative  cost  was 
$2,195,000,  and  Twentieth  Century-Fox's  was  $1,989,000.  Loew's 
subsidiary,  MGM,  reported  an  average  negative  cost  per  picture 
for  18  pictures  produced  in  1956  of  $1,926,000.68 

With  the  drop  in  output  after  1954,  studio  overhead  per  picture 
increased.  This  was  followed  by  efforts  to  reduce  specific  costs. 
Discussions  were  initiated  by  the  larger  firms  to  explore  possible 
mergers  of  production  and  distribution  facilities  in  order  to  in- 
crease utilization.  Twentieth  Century-Fox  adopted  a  plan  to 
transform  205  acres  of  its  284-acre  production  lot  into  an  apart- 
ment development.69  Employees  were  discharged  in  both  produc- 
tion and  distribution.  Loew's  began  a  program  to  cut  its  home- 
office  staff  from  900  persons  to  450 70  and  Warner  Brothers 
planned  to  reduce  its  staff  from  1,400  to  a  possible  300.71  Two 
firms,  Warner  Brothers  and  Paramount,  discontinued  their  news- 
reels,72  and  Loew's  merged  its  newsreel  with  a  television  service 
in  order  to  increase  its  market  to  a  profitable  size.  Efforts  to  re- 
duce costs  were  made  on  the  assumption  of  a  long-run  reduction 
in  over-all  operations.73  The  pressure  of  loss  or  imminent  losses 
spurred  the  industry  to  achieve  a  level  of  efficiency  not  seen  be- 
fore. 

65  Variety,  January  4,  1950,  p.  23. 
"Ibid.,  May  16,  1951,  p.  3. 
•"Crowther,  The  Lion's  Share,  p.  303. 

68  Motion  Picture  Herald,  April  6,  1957,  p.  14. 

69  Wall  Street  Journal,  January  8,  1958,  p.  5. 

70  Variety,  January  1,  1958,  p.  3. 
'"■Ibid.,  February  5,  1958,  p.  3. 

72 Motion  Picture  Herald,  January  26,  1957,  p.  23. 

73  See  comment  in  Wall  Street  Journal,  December  11,  1957,  p.  22. 
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Proportion  of  net  loss  films 

The  great  uncertainties  of  film  production  since  the  advent  of 
television  are  illustrated  in  table  33  by  the  great  variance  in  thea- 

TABLE  33 


Number  of  Films  Released  and  Volume  of  Bookings 
(1954-1955  Season) 

for  MGM 

Group 

Number  of  bookings 

Films  released 

1 

2 
3 

13,000-15,500 
10,000-13,000 
Less  than  10,000 

5 

10 

9 

Source:  U.S.  Senate,  Select  Committee  on  Small  Business,  Hearings  on  Motion- 
Picture  Distribution  Trade  Practices — 1956,  pp.  366,  661. 

ter  booking  of  different  films  by  Loew's    (MGM)    films  released 
(excluding  reissues)  in  the  1954-1955  season. 

Films  with  less  than  10,000  bookings  among  the  19,000  U.S. 
theaters  and  drive-ins  were  almost  certain  to  show  over-all  net 
losses.  Jupiter's  Darling,  one  of  Loew's  1954-1955  pictures  in 
Group  2  of  table  33,  had  10,159  bookings  as  of  April  5,  1956.74  By 
the  end  of  its  release  in  1957,  its  net  loss  after  world-wide  distribu- 
tion was  $2,200,000.75  In  discussing  posttelevision  results  of  pic- 
tures, even  those  featuring  established  stars,  the  general  counsel  of 
Paramount  pointed  out  that  "there  are  many  pictures  on  which 
we  spend  millions  of  dollars  that  don't  bring  back  our  negative 
costs."  76  Nevertheless,  class  A  films  seemed  to  be  the  ones  with 
the  best  chance  of  success  as  competitors  of  television.77  In  1952, 
four  of  the  five  majors  announced  plans  to  cut  production  and 
concentrate  on  high-cost  films  made  with  established  stars  and 
proven  stories.78  Under  this  policy  it  is  estimated  that  the  majority 
of  pictures  just  about  break  even.  A  few  show  large  losses  and  a 
few,  large  profits.  The  vice-president  and  general  sales  manager  of 

n1956  Hearings,  p.  661. 

76 Fortune,  August,  1957,  p.  101.  Among  other  MGM  films  showing  large  losses 
were  The  Prodigal,  Plymouth  Adventure,  Barretts  of  Wimpole  Street,  10,000  Bed- 
rooms, Vintage,  and  Invitation  to  the  Dance. 

78 1956  Hearings,  p.  427. 

"Freeman  Lincoln,  "The  Comeback  of  the  Movies,"  Fortune  (February,  1955), 
p.  131. 

78  Variety,  June  18,  1952,  p.  7.  Loew's,  the  fifth  major,  sharply  curtailed  its  pro- 
duction commencing  with  the  1953  season.  1956  Hearings,  p.  367. 
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Columbia  Pictures,  after  stating  that  50  per  cent  of  each  year's 
releases  were  losing  ventures,  stated: 

The  entire  picture  is  brought  into  sharper  focus  if  it  is  realized  that  ex- 
cluding the  net  results  of  just  three  productions — From  Here  to  Eternity,  The 
Caine  Mutiny,  and  On  the  Waterfront — the  profits  realized  by  Columbia  in 
both  fiscal  1954  and  fiscal  1955  -would  have  been  substantially  wiped  out.79 

The  president  of  Loew's  illustrated  the  same  point  in  talking  of 
Loew's  poor  profits  for  the  last  few  years  by  the  following  state- 
ment: "M.G.M.  suffers  from  nothing  that  two  or  three  hits  can't 
cure.  Or  let  the  next  Ben  Hur  be  a  smash — and  we'll  record 
profits  for  five  years  on  that  alone."  80 

The  three  minor  distributors  also  reported  a  high  ratio  of  net 
loss  films.  Data  for  Columbia  Pictures  are  shown  in  table  34.  Simi- 


TABLE  34 

Profitable  and  Loss  Films  of  Columbia  Pictures  Corporation 
(1951-1955) 


Season 

Number  of  profitable  films 

Number  of  loss  films 

1951-1952 
1952-1953 
1953-1954 
1954-1955  (estimated) 

17 
17 
19 
21 

22 
15 
18 
17 

Source:  U.S.  Senate,  Select  Committee  on  Small  Business,  Hearings  on  Motion- 
Picture  Distribution  Trade  Practices — 7956,  p.  392. 

lar  testimony  about  the  drop  in  output  because  of  increased  mar- 
keting uncertainty  was  given  by  the  vice-president  of  Universal.81 
Only  United  Artists,  as  a  distributor  of  independent  productions, 
has  been  able  to  increase  its  releases  since  the  advent  of  television, 
from  20  in  1940  to  48  in  1956.  The  factors  discussed  above,  mak- 
ing for  larger  numbers  of  independent  productions,  its  merger 
with  a  smaller  distributor,  Eagle  Lion  Classics,82  and  a  new 
energetic  management  have  combined  to  cause  United  Artists  to 
expand  profitably,  counter  to  the  industry  trend.83 

79 1956  Hearings,  p.  381.  Middle-budget  pictures  had  been  characterized  as  "almost 
sure  losers"  as  early  as  1952.  Variety,  June  18,  1952,  p.  7.  See  comment  of  Y.  Frank 
Freeman,  executive  of  Paramount  studios,  ibid.,  March  8,  1950,  p.  3. 

80  Fortune,  August,  1957,  p.  216. 

81 1956  Hearings,  pp.  472,  475. 

82  Variety,  April  18,  1951,  p.  3,  and  May  16,  1951,  p.  3. 

I83  Murray  T.  Bloom,  "What  Two  Lawyers  Are  Doing  to  Hollywood,"  Harper's 
Magazine,  February,  1958,  pp.  42-48. 
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Rentals  of  the  minor  distributors 

Much  of  the  striking  increase  in  domestic  rentals  by  the  three 
minor  defendants  must  be  attributed  to  the  antitrust  prohibition 
on  block  booking  and  to  the  divorcement  decrees.  These  figures 
are  shown  in  table  35.  Columbia  Pictures  Corporation's  domestic 

TABLE  35 

Domestic  Revenues  of  Minor  National  Distributors,  1945-1957 
(000  omitted) 


Columbia 

United 

Universal 

Allied  Artists 

Pictures 

Artists 

Pictures 

Pictures 

Years 

Corp. a 

Corp. 

Co.  Inc. 

Corp. 

1945 

$21,714 

$28,708 

$  3,910 

1946 

$27,149 

23,381 

30,809 

4,769 

1947 

25,697 

21,155 

42,310 

5,957 

1948 

25,567 

16,825 

38,581 

6,764 

1949 

25,441 

16,739 

37,365 

8,042 

1950 

32,123 

13,282 

36,815 

7,299 

1951 

27,666 

14,014 

42,107 

7,435 

1952 

27,551 

17,431 

41,215 

6,856 

1953 

26,491 

22,006 

43,630 

7,723 

1954 

37,769 

25,068 

46,828 

9,688 

1955 

31,021 

42,730 

9,441 

1956 

35,144 

43,638 

13,854 

1957 

39,137 

39,736 

13,822 

Sources:  Annual  Reports  submitted  to  the  Securities  and  Exchange  Commission 
as  reprinted  in  Moody's  Industrials.  United  Artists  Corp.,  Prospectus  dated  April  24,  1957. 
United  States  v.  Twentieth  Century-Fox  Film  Corp.,  137  F.  Supp.  78  (S.D.  Calif.,  1955), 
Exhibit  AU. 

a  Features  only. 


rentals  increased  39  per  cent  from  1946  to  1954.  United  Artist 
Corporation's  domestic  rentals  in  1957  increased  80  per  cent  as 
compared  with  1945.  Universal  Pictures  Corporation's  domestic 
rentals  in  1957  were  38  per  cent  above  1945.  The  antitrust  prohi- 
bition on  all  block  booking  in  1946  gave  the  three  minor  distribu- 
tors equal  access  with  the  five  majors  to  nonaffiliated  theaters.  The 
decline  in  total  picture  output  meant  that  even  the  affiliated 
theaters  needed  more  first-grade  films  than  the  five  majors  could 
supply.  These  three  minor  distributors,  a  large  part  of  whose  films 
were  relegated  to  the  bottom  half  of  a  double  feature  program 
before  1946,  found  themselves  able  to  bid  for  screen  time  in  first- 
run  theaters  as  equals  of  the  five  majors.  United  Artists,  always 
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having  specialized  only  in  distribution  for  independent  producers, 
was  able  to  induce  many  of  the  new  independent  producers  to 
distribute  through  it  after  it  secured  open  competitive  access  to 
the  first-run  screens  of  former  affiliated  theaters.  Columbia  and 
Universal,  although  they  continued  to  make  low-cost  westerns  and 
class  B  films  with  unknown  actors,  greatly  expanded  their  produc- 
tion of  high-grade,  first-class  films.  Following  divorcement  Colum- 
bia was  able  to  market  such  very  successful  first-grade  films  as 
From  Here  to  Eternity  and  The  Caine  Mutiny.  United  Artists 
distributed  the  profitable  films,  High  Noon,  Not  as  a  Stranger, 
Marty,  Alexander  the  Great,  and  Trapeze,  and  Universal  had 
successes  with  The  Glenn  Miller  Story  and  Magnificent  Obsession. 
Allied  Artists  Pictures  Corporation,  formerly  named  Mono- 
gram, and  Republic  Pictures  Corporation  were  also  able  to  ex- 
pand production  into  first-grade,  more  costly  films  after  the  Para- 
mount decrees  opened  the  first-run  market  to  them.  Allied  Artists' 
domestic  rental  revenues  of  $13,854,000  in  1956  were  254  per  cent 
of  its  1945  rentals  of  $3,910,000.  In  1956  Allied  Artists  ventured 
to  produce  its  first  picture  with  more  than  $1  million  negative  or 
production  costs.  This  was  Friendly  Persuasion,  with  negative 
costs  of  about  $3  million.84  Republic  Pictures  Corporation 
showed  an  increase  in  domestic  film  rentals  in  fiscal  1947  of  17.5 
per  cent  over  1946,  the  year  block  booking  ended.85  This  should 
be  compared  with  the  five  majors,  of  whom  three  showed  de- 
creases and  two,  increases  of  less  than  10  per  cent  in  fiscal  1947 
as  compared  with  fiscal  1946.  Although  exact  figures  on  Repub- 
lic's domestic  rentals  are  unavailable,  it  is  noted  that  its  total 
revenues  increased  from  $24  million  in  1946  to  $42  million  in 
1956,  an  increase  of  75  per  cent. 

Profits 

The  profits  and  rates  of  return  of  the  five  major  producer- 
distributors  indicate  that  they  adjusted  well  to  divorcement  and 
the  injunctions  of  the  Paramount  decrees,  but  that  they  have  suf- 
fered from  the  rivalry  of  television.  As  shown  in  table  36,  net 
income  as  a  percentage  of  net  worth  has  declined  from  the  peak 
revenue  year  of  1946  for  the  five  major  Paramount  defendants  and 
for  the  two  minor  defendants  listed.  However,  compared  with  pre- 

84  Variety,  June  6,  1956,  p.  3. 

^Republic  Pictures  Corp.,  Annual  Report,  1947.  Republic  Pictures  Corporation 
discontinued  production  and  distribution  of  feature  pictures  in  mid-1958.  Standard 
Corporation  Descriptions,  P-s,  April-May,  1959,  p.  2012. 
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TABLE  36 


Net  Income  after  Taxes  of  Seven  Motion  Picture  Producer  Distributors 

as  a  Percentage  of  Net  Worth 

(1937-1957) 


20th 

Para- 

Cent. 

Warner 

Year 

Loew's 

mount 

RKO 

Fox 

Bros. 

Columbia 

Universal 

1937 

14.36 

9.98 

6.21 

17.47 

8.63 

10.78 

-24.62 

1938 

9.61 

4.87 

0.63 

14.10 

2.64 

1.53 

-15.90 

1939 

8.64 

4.33 

-0.78 

8.13 

2.32 

0.02 

29.90 

1940 

7.54 

9.84 

-2.79 

-1.03 

3.52 

4.18 

32.18 

1941 

9.43 

13.36 

1.93 

9.18 

6.56 

5.30 

28.90 

1942 

10.77 

16.87 

2.30 

17.33 

9.42 

22.16 

25.45 

1943 

11.38 

16.72 

19.28 

14.51 

9.16 

11.76 

33.75 

1944 

11.51 

15.06 

12.92 

15.28 

7.22 

12.07 

23.72 

1945 

9.84 

14.36 

13.25 

14.13 

9.28 

10.50 

21.47 

1946 

12.71 

29.46 

20.98 

23.98 

16.52 

13.80 

21.53 

1947 

7.28 

20.52 

16.25 

14.19 

17.68 

13.42 

11.5 

1948 

2.98 

16.62 

8.75 

12.07 

9.27 

2.10 

-12.82 

1949 

4.34 

3.71 

2.93 

11.35 

8.00 

3.65 

-4.88 

1950 

5.47 

9.55a 

-10.35a 

8.55 

7.89 

6.88 

5.64 

1951 

5.63 

8.17 

0.94 

4.36 

8.11 

5.05 

8.77 

1952 

3.41 

8.68 

-76.51 

5.94a 

6.68 

2.71 

8.00 

1953 

3.29 

10.13 

-20.30b 

5.58 

7.29a 

3.13 

9.10 

1954 

4.46 

12.73 

9.69 

9.73 

10.76 

13.00 

1955 

3.55 

12.97 

7.10 

9.55 

13.61 

12.63 

1956 

3.23 

11.51 

7.16 

3.53 

7.15 

12.96 

1957 

-0.33 

6.07 

7.38 

7.61 

5.94 

7.55 

Source:  Annual  Reports  of  the  above  firms  to  the  Securities  and  Exchange  Com- 
mission as  reported  in  Moody's  Industrials,  1938-1958. 
a  Year  of  divorcement  of  theaters. 
b  39  Weeks. 

war  1937  through  1941,  the  years  following  divorcement  show 
comparable  earnings  ratios.  As  to  the  four  major  firms  that  have 
completed  divorcement  (the  year  of  which  is  noted  by  the  letter  "a" 
in  table  36),  the  costs  of  litigation  and  corporate  reorganization 
reduced  earnings  in  the  year  of  divorcement  or  the  preceding 
year.  Nevertheless,  three  of  them,  Paramount,  Twentieth  Cen- 
tury-Fox, and  Warner  Brothers,  showed  strong  recoveries,  earning 
12.7,  9.7,  and  9.7  per  cent,  respectively,  in  1954  on  net  worth. 

The  fourth  firm  to  complete  divorcement  was  RKO  Corporation. 
RKO  Radio  Pictures,  the  production-distribution  branch  of  this 
firm,  had  a  long  history  of  losses  before  divorcement,  as  shown  in 
table  37.  Special  circumstances  subsequent  to  divorcement  made 
for  even  greater  losses.  RKO  was  the  only  one  of  the  five  majors 
that  for  many  years  had  distributed  a  substantial  number  of  inde- 
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TABLE  37 
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Net  Income  before  Income  and  Excess  Profits  Taxes  of  Four  Major  Producer- 
Distributors,  Including  and  Excluding  Theater  Subsidiaries,  1940-1957 

(000  omitted) 


Para- 

Para- 

Radio- 

RKO 

mount 

mount 

Keith 

Pictures 

Twentieth 

Pictures 

Pictures 

Or- 

Corpo- 

Century-Fox 

Warner  Bros. 

Inc. 

Corp. 

pheum 

ration 

Film 

Corp. 

Pictures  Inc. 

(includ- 

(exclud- 

(includ- 

(exclud- 

(includ- 

(exclud- 

(includ- 

(exclud- 

ing 

ing 

ing 

ing 

ing 

ing 

ing 

ing 

Year 

theaters) 

theaters) 

theaters) 

theaters) 

theaters) 

theaters) 

theaters) 

theaters) 

1939 

$  3,276 

$  4,455 

1940 

7,262 

$  2,346 

$     -297 

$-1,579 

2,352 

$  3,588 

1941 

13,019 

5,473 

1,520 

-562 

7,747 

$  6,499 

7,057 

S  4,126 

1942 

29,392 

15,431 

1,425 

-2,341 

15,170 

17,307 

18,854 

8,425 

1943 

43,048 

20,326 

12,998 

7,596 

37,254 

18,851 

24,705 

13,311 

1944 

43,831 

20,315 

10,779 

5,186 

40,245 

15,621 

22,869 

11,775 

1945 

39,833 

18,610 

11,779 

5,361 

37,121 

12,800 

29,862 

11,091 

1946 

63,541 

32,841 

19,589 

10,104 

39,934 

15,154 

41,133 

16,791 

1947 

44,887 

18,542 

9,659 

-3,270 

25,010 

5,032 

39,042 

15,498 

1948 

32,414 

7,950 

1,278 

-5,158 

21,584 

4,858 

21,049 

-98 

1949 

27,835 

4,973 

2,661 

-3,452 

20,707 

5,413 

17,631 

138 

1950 

10,311 

-3,454 

-5,822 

13,705 

6,484 

17,241 

6,975 

1951 

11,067 

335 

7,842 

2,954 

19,076 

14,331 

1952 

10,872 

-15,542 

2,603 

14,135 

1953 

13,309 

-3,390 

8,210 

6,792 

1954 

14,825 

-418 

15,545 

8,888 

1955 

16,238 

-4,500 

11,565 

8,053 

1956 

5,653 

-1,500 

11,274 

4,686 

1957 

8,252 

13,641 

7,486 

Sources:  Annual  Reports  of  listed  corporations  to  the  Securities  and  Exchange 
Commission  as  reported  in  Moody's  Industrials;  Paramount  Pictures  Inc.,  Proxy  State- 
ment, April  12,  1949;  Twentieth  Century-Fox  Film  Corp.,  Proxy  Statement,  Aug.  27, 
1951;  Warner  Bros.  Pictures  Inc.,  Notice  of  Meeting,  Jan.  15,  1953;  Variety,  Nov.  23, 
1955,  p.  7;  Ibid.,  Jan.  30,  1957,  p.  5. 

pendent  productions.86  However,  many  of  these  ventures  were  un- 
successful and  resulted  in  losses.87  Just  after  divorcement,  Howard 
Hughes,  controlling  stockholder  of  RKO,  initiated  a  political 
purge  of  alleged  communists  employed  by  the  firm.88  Some  persons 
were  discharged  and  many  others  resigned  to  join  less  disrupted 

88  See  1956  Hearings,  pp.  585-589  for  lists  of  studio-produced  and  independently 
produced  films  released  by  RKO  from  1946  to  1955. 

87  In  1949,  for  example,  RKO  lost  $1,660,400  on  investments  in  independent 
productions.  Variety,  May  24,  1950,  p.  5. 

88  See  Fortune,  May,  1953,  p.  123  ff.,  for  a  detailed  history  of  the  Hughes  regime 
at  RKO.  During  the  five-year  period,  1948-1952,  RKO's  production-distribution 
branch  lost  more  than  $20  million. 
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firms.  By  1952  it  was  reported  that  RKO  had  no  pictures  in  pro- 
duction and  that  Hughes  had  failed  to  approve  scripts  of  inde- 
pendent producers,  so  they  could  again  begin  production  on  the 
RKO  lot.89  Hughes'  conflict  with  the  Screen  Writers'  Guild 
over  his  refusal  to  give  a  screen  credit  to  discharged  writer  Paul 
Jarrico  led  to  his  closing  the  entire  studio.90  In  1952,  RKO  re- 
corded its  largest  net  loss  in  the  history  of  the  firm,  $15,542,000.91 
In  March,  1954,  all  of  RKO  Radio  Pictures'  assets  were  sold 
to  its  principal  stockholder,  Howard  Hughes.  He,  in  turn,  resold 
the  assets  in  1955  to  General  Teleradio  Inc.,  a  subsidiary  of  Gen- 
eral Tire  and  Rubber  Co.  RKO  released  only  four  studio- 
produced  new  features  in  1954  and  only  two  in  1955.92  Its  reissues 
and  independent  productions  were  insufficient  to  bring  it  into  a 
net  profit  position.  In  January,  1957,  RKO  disbanded  its  entire 
domestic  distribution  system,  closing  its  film  exchanges,  and  con- 
tracted with  Universal  to  distribute  its  productions  in  the  United 
States.93 

Loew's  Inc.,  the  one  major  firm  that  did  not  complete  divorce- 
ment until  1959,  was  second  only  to  RKO  in  its  inability  to  adjust 
to  the  postwar  industry  changes.  While  Paramount,  Fox,  and  War- 
ners had  rebounded  from  divorcement  lows  to  earn  more  than  9 
per  cent  on  net  worth  in  1954,  Loew's  earned  only  4.5  per  cent. 
By  1956  Loew's  net  profit  on  net  worth  had  dropped  to  3.2  per 
cent,  and  in  1957  the  firm  recorded  a  net  loss.94  The  key  source  of 
Loew's  losses  was  MGM  (table  38),  the  production-distribution 
branch.  Much  of  the  misjudgment  of  the  highly  dynamic  postwar 
film  market  can  be  attributed  to  the  resistance  to  change  by  con- 
servative, aging  chief  executives.  In  the  face  of  sharply  dropping 
theater  attendance,  Louis  B.  Mayer,  head  of  production,  insisted 
on  continuing  to  produce  the  tried  and  proven  but  now  trite  story 

89  Variety,  February  20,  1952,  p.  3. 

90  Ibid.,  April  9,  1952,  p.  3;  Motion  Picture  Herald,  April  12,  1952,  p.  19. 

01  This  included  production  losses  of  $1,002,680,  losses  on  outside  productions  of 
$6,125,000,  inventory  loss  of  $2,300,000,  and  other  write-offs  of  $2,103,831.  Moody's 
Industrials,  1954,  p.  2740. 

92 1956  Hearings,  p.  589.  At  the  end  of  1955  RKO  Pictures  had  a  tax  loss  carry- 
over of  $18,647,229.  Variety,  March  21,  1956,  p.  3. 

93  Variety,  January  30,  1957,  p.  5.  Early  in  1958,  RKO  sold  its  studio  properties  in 
California.  General  Tire  &  Rubber  Company,  Annual  Report,  1958,  p.  11. 

94  From  1947  to  1956,  MGM  was  reported  to  have  lost  $6  million  on  new  produc- 
tions. This  was  hidden  in  consolidated  income  reports  for  the  period  by  $16.8 
million  revenues  on  reissued  old  pictures,  $11.5  million  of  which  was  earned  by 
reissuing  Gone  With  the  Wind.  Fortune,  August,  1957,  p.  101. 
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formulas  of  the  1930's  and  the  war.95  During  Mayer's  last  three 
years  as  production  chief,  1949-1951,  MGM  was  reported  to  have 
lost  approximately  $9  million  on  films  released.96  Nicholas 
Schenck,  president  of  Loew's,  counseled  caution  in  the  installation 
of  wide  screens  in  Loew's  theaters.  He  allowed  the  production 
department  to  increase  output  in  the  period  1950-1953  to  an 
average  40  pictures  a  year  while  the  other  majors  found  it  more 
profitable  to  meet  the  impact  of  television  by  concentrating  on 
fewer,  top  quality  pictures.  He  also  resisted  the  distribution  of 
independent  productions  at  a  time  when  Loew's  was  losing  its 
position  as  the  largest  and  leading  producer  in  Hollywood.97 
Only  after  Schenck's  retirement  as  president  in  1955  did  Loew's 
expand  its  distribution  of  independent  productions.98 

TABLE  38 

Sources  of  Net  Income  for  Loew's  Inc.,  1957 
(Before  interest  and  Federal  Income  Taxes) 


Branch  Income 

Production-distribution -$7,784,000 

Domestic  and  Canadian  theaters 3,975,000 

MGM  records,  music  companies, 

television,  and  WMGM  radio 5,520,000 

Intercompany  elimination —397,000 

Total $1,314,000 

Source:  Annual  Report  of  Loew's  Inc.,  1957,  p.  5. 

As  shown  in  table  36,  Columbia  and  Universal  both  had  sharply 
rising  earnings  on  net  worth  as  their  gross  revenues  increased  in 

85  Crowther,  The  Lion's  Share,  pp.  296-300.  See  Lillian  Ross,  Picture  (New  York: 
Rinehart,  1952). 

96  Printers'  Ink,  October  25,  1957,  p.  3,  quoting  a  proxy  statement  of  a  dissident 
shareholder  group  in  the  firm. 

97  Most  of  the  large  firms  adopted  a  policy  of  leasing  space  and  lending  money 
to  the  many  new  independent  producers  in  exchange  for  distribution  rights  for 
their  pictures.  With  $10  million  annual  studio  overhead  expense,  MGM  should 
have  followed  the  same  policy.  It  could  not  hope  to  keep  up  its  picture  quality 
because  many  leading  actors,  directors,  and  producers  were  leaving  the  firm  to 
organize  their  own  independent  production  companies.  Crowther,  The  Lion's  Share, 
pp.  303-308.  Featured  players  under  contract  to  Loew's  dropped  from  89  in  early 
1952  to  31  in  early  1957.  Only  13  of  the  31  were  established  stars  held  over  from 
the  period  of  Loew's  prime.  Variety,  February  6,  1957,  p.  1. 

98  Wall  Street  Journal,  December  23,  1955,  p.  14. 
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1954  and  1955.  Columbia  distributed  a  number  of  successful  inde- 
pendent productions.  Universal  expanded  its  own  production  of 
higher  grade  pictures.  In  1955,  Columbia's  net  income  reached 
13.6  per  cent  of  net  worth  and  Universale,  12.6  per  cent.  United 
Artists  Corporation  became  a  listed  corporation  in  1957.  At  the 
end  of  its  1957  fiscal  year,  its  ratio  of  net  income  to  net  worth  was 
21.4  per  cent. 

The  actual  profits  before  taxes  of  the  major  firms  shed  even 
more  light  on  the  structure  and  performance  of  the  industry. 
Table  37  shows  the  actual  profits  before  taxes  of  the  major  firms 
before  and  after  divorcement.  It  also  shows  for  the  years  before 
divorcement  the  pro  forma  earnings  of  the  firms  excluding  their 
theater  branches. 

Income  data  indicate  that  in  the  period  before  divorcement 
considerably  less  than  one-half  of  earnings  before  taxes  were  de- 
rived  from  production-distribution  and  such  minor  subsidiaries  as 
music  publishing  which  were  attached  to  it.  In  the  case  of  RKO, 
the  production-distribution  branch  was  a  consistent  money  loser 
except  for  the  four  boom  years  of  the  war  and  1951.  One  reason 
for  these  low  profits  in  production-distribution  before  divorce- 
ment was  that  monopoly  power  in  the  industry  was  concentrated 
in  the  five  major  theater  circuits.  Their  monopsonistic  power  in 
dealing  with  the  distributors  enabled  the  five  circuits  to  siphon  off 
the  largest  share  of  profits  in  the  industry.  The  total  assets  in- 
vested by  the  five  firms  in  the  production-distribution  sector  as 
opposed  to  exhibition  is  relevant  here.  These  data  are  available 
only  for  the  year  of  divorcement  in  each  case.  As  tabulated  in 
table  39,  four  of  the  five  firms  had  greater  total  investment  in 

TABLE  39 

Total  Assets  in  Production-Distribution  and  in  Theaters 
of  Five  Major  Firms  in  Year  of  Divorcement 


Date  or  year 

Production- 

diyorcement 

distribution 

Name  of  firm 

executed 

assets 

Theater  assets 

Loe\v*s  Inc. 

Mar.  12,  1959 

5142.873,000 

552. "01. 000 

Paramount  Pictures  Inc. 

Dec.   31,  1949 

108,972,405 

84,222.039 

RKO  Corp. 

Dec.   31.  1950 

--.259,508 

50,086,482 

Twentieth  Century-Fox 

Film  Corp. 

Sept.  27,  1952 

108,103,664 

59,244,736 

Warner  Brothers 

Feb.   28,  1953 

61,506,812 

81,178,319 

Source:  Annual  Reports  and  Prospecti  of  the  firms  as  submitted  to  the  Securities 
and  Exchange  Commission  and  reported  in  Moody's  Industrials. 
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production-distribution  and  minor  subsidiaries  than  in  exhibi- 
tion. Warner  Brothers  alone  had  S81  million  invested  in  the  thea- 
ter branch  as  compared  with  $61. 5  million  in  production-distribu- 
tion. Under  competitive  market  conditions,  we  would  expect 
larger  total  income  by  the  production-distribution  branch  than 
the  theater  branch  in  all  firms  except  Warner  Bros.  However, 
there  were  much  greater  uncertainties  in  film  production  than  in 
exhibition,  and  particularly  in  the  large  circuits  which  could 
choose  to  license  only  successful  films.  This  would  lead  us  to 
expect  even  higher  earnings  in  production,  for  that  branch  should 
have  been  able  to  charge  large  uncertainty  premiums  for  its  prod- 
uct. Finally,  the  copyright  of  the  producer  was  a  government 
erant  of  monopoly  which  should  also  have  enabled  him  to  in- 
crease his  rentals  and  earnings.  All  these  factors  favoring  higher 
earnings  in  production-distribution  were  offset  by  the  contrived 
monopolies  in  exhibition.  As  a  result,  the  production-distribution 
branches  of  the  majors  earned  less  than  their  theater  circuits. 

In  opposition  to  the  above  analysis  of  earnings  before  divorce- 
ment, we  might  argue  that  motion  picture  production  and  dis- 
tribution have  such  great  inherent  uncertainties  because  of  public 
rejection  of  most  pictures  that  only  luck  will  enable  a  firm  to 
earn  an  income  proportionate  to  the  uncertainty  which  is  under- 
taken. The  1954  and  1955  earning  ratios  in  Paramount,  Twen- 
tieth Century-Fox,  Warner  Brothers,  Columbia,  and  Universal 
tend  to  refute  this.  In  spite  of  television,  these  firms  which  no 
longer  had  to  face  such  formidable  theater  monopolies,  earned 
from  7  to  13  per  cent  on  net  worth  after  taxes.  The  distributors' 
monopoly  power  inherent  in  film  copyrights  and  in  the  popularity 
of  particular  films  and  actors  could  be  more  fullv  exploited.  Many 
films  were  licensed  at  rentals  of  70  per  cent  of  gross  admissions  but 
guaranteed  the  exhibitor  a  10  per  cent  profit  after  expenses. ^ 
However,  in  1956  and  1957,  with  the  release  of  pre-1943  pictures 
to  television  by  all  firms  except  Universal  and  Paramount,  theater 
attendance  took  another  sharp  drop.  Distributors'  revenues 
dropped  accordingly  in  many  cases  and  profits  also  dropped. 

Other  factors  increasing  revenues 

At  least  three  main  factors  in  addition  to  the  freedom  from 
theater  monopolies  have  increased  revenues  and  earnings  in  the 
production-distribution  firms.  The  first  of  these  is  the  increased 


1956  Report,  pp.  39-41. 
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significance  of  the  foreign  market.100  Foreign  rentals  accounted 
for  from  25  to  30  per  cent  of  total  revenues  of  the  distributors 
before  World  War  II.  Data  on  seven  of  the  eight  Paramount 
defendants  (except  Loew's  whose  separated  figures  are  unavail- 
able) show  that  foreign  rentals  reached  36  per  cent  of  the  total  in 
1946,  dropped  to  33  per  cent  in  1950,  and  increased  to  42  per  cent 
in  1954.101  The  total  remittances  to  U.S.  distributors  in  1954  were 
$211.6  million.102  In  addition,  U.S.  distributors  received  $6.9 
million  from  exhibiting  foreign  theatrical  films  in  the  United 
States  in  1954.  This  is  estimated  to  be  more  than  twice  the  prewar 
revenues  for  foreign  films  in  the  United  States.  In  1955  U.S.  dis- 
tributors were  estimated  to  have  received  $215  million  from  for- 
eign distribution  of  their  films.103  One  firm,  Columbia  Pictures 
Corporation,  reported  that  its  1955  foreign  revenues  were  46  per 
cent  of  total  rentals.104  Because  the  marginal  costs  of  foreign  dis- 
tribution of  a  film  already  produced  and  distributed  domestically 
were  so  small,  the  leading  distributors  engaged  in  wide  foreign  dis- 
tribution of  their  films  although  exchange  controls  permitted  only 
a  part  of  the  revenue  to  be  remitted  to  the  United  States.  By  1955, 
as  economic  conditions  improved,  some  of  these  blocked  funds 
were  released  and  helped  to  bolster  current  incomes  of  the  dis- 
tributors. 

Blocked  funds  also  were  one  factor  causing  U.S.  producers  to 
make  pictures  in  foreign  countries.  Lower  labor  costs  for  produc- 
tion workers  also  encouraged  foreign  production.  For  example, 
Columbia  Pictures  Corporation  in  the  years  1955-1957  was  sched- 
uled to  coproduce  21  British  films  and  58  other  foreign  films.105 
In  addition  to  their  foreign  rentals,  three  of  the  majors  received 
income  from  foreign  theater  chains  retained  after  divorcement. 
Paramount  Pictures  Corporation's  Famous  Players  Canadian 
Corp.  Ltd.  circuit  of  theaters  has  been  affected  by  television  in 
that  country.  Twentieth  Century-Fox's  230  theaters  in  New  Zea- 
land and  Australia  have  been  supplemented  by  the  purchase  of 
140  theaters  in  the  Union  of  South  Africa.106  Loew's,  with  40 

100 1956  Report,  pp.  35-36. 

101  United  States  v.  Twentieth  Century-Fox  Film  Corp.,  137  F.  Supp.  78  (S.D. 
Calif.,  1955),  Exhibit  AR,  and  Annual  Reports  of  the  firms. 

102  U.S.  Bureau  of  the  Census,  Census  of  Business,  1954,  Selected  Services,  Motion 
Pictures,  p.  20. 

103  Variety,  November  16,  1955,  p.  7;  see  Nathan  D.  Golden,  "Popularity  of  U.S. 
Films  Shown  Abroad  at  Record  High,"  Foreign  Commerce  Weekly,  January  16,  1956, 
p.  11. 

104  Variety,  December  7,  1955,  p.  27. 
106  Ibid. 

106  Twentieth  Century-Fox  Film  Corp.,  Annual  Report,  1956,  p.  16.  In  1955,  this 
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theaters  in  foreign  countries,  has  announced  plans  to  expand  its 
overseas  circuit.1"7  Warner  Brothers  owns  37.5  per  cent  of  Associ- 
ated British  Pictures  circuit  in  England.1**  Of  the  foreign  circuits, 
only  Canadian  and  English  theaters  have  begun  to  feel  the  impact 
of  television. 

The  sale  or  lease  of  pre-1949  features  to  television  stations  has 
been  a  large  source  of  income  to  distributors  since  1956.  By  Feb- 
ruary. 1958,  an  estimated  3,700  such  features  had  been  sold  or 
leased  for  television  for  an  estimated  S220  million.1''9  Columbia 
released  its  features  through  its  subsidiary,  Screen  Gems.  Loew's 
released  725  of  its  old  features  through  its  regular  distribution  di- 
vision. Warner  Brothers  sold  754  features  and  1,100  shorts  to 
Associated  Artists  Productions.110  RKO  sold  740  features  and 
1,000  shorts  to  C.  and  C.  Television  Corporation.  Twentieth 
Centurv-Fox  sold  its  old  features  to  National  Telefilm  Associates 
and,  in  the  bargain,  Fox  purchased  50  per  cent  of  this  television 
film  supplier.111  In  1953,  Paramount  sold  its  750-film  library  to 
an  affiliate  of  the  Music  Corporation  of  America.  Universal  re- 
leased its  older  features  to  television  via  the  Columbia  Pictures 
subsidiary,  Screen  Gems.  Of  the  smaller  firms,  both  Monogram 
and  Republic  were  among  the  first  to  release  films  to  television.112 
The  gains  of  the  distributors  may  have  been  only  short  run.  In 
1957,  a  sharp  decline  in  motion  picture  attendance,  even  of  pic- 
tures that  received  high  critical  praise,  was  attributed  to  the 
rivalry  of  the  best  of  the  pre-1949  films  then  being  shown  on 
television  and  to  the  showing  of  even  later  films  released  to  tele- 
vision by  RKO  and  Republic.113 

The  final  new  sources  of  income  were  producing  pictures  spe- 


firm  also  began  receiving  approximately  $3,500  from  oil  and  gas  wells  on  its  studio 
production  lot.  Twentieth  Centurv-Fox  Film  Corp.,  Annual  Report,  1955,  p.  11. 

107  Wall  Street  Journal,  December  23,  1955,  p.  14. 

108  Warner  Bros.  Pictures  Inc.,  Annual  Report,  1957.  p.  11. 

109 Motion  Picture  Herald,  January  19,  1958,  p.  13;  Wall  Street  Journal,  February 
10,  195S.  p.  3:  Variety..  February-  5.  1958,  p.  5. 

110  Variety,  May  16,  1956,  p.  3;  Motion  Picture  Herald,  August  18,  1956,  p.  13. 
—  Motion  Picture  Herald,  November  10,  1956,  p.  16. 

111  Even  in  1954.  before  release  of  their  features  by  the  leading  firms,  there  were 
80  motion  picture  exchanges  in  the  U.S.  solely  for  lease  of  films  to  television  sta- 
tions. In  1954  their  total  receipts  were  $24  million.  U.S.  Bureau  of  the  Census, 
Census  of  Business  1954,  Selected  Services,  Motion  Pictures,  p.  20. 

^  Wall  Street  Journal,  February  10,  1958.  p.  3.  A  special  report  prepared  by 
Sindlinger  i  Co.  for  the  Theatre  Owners  of  America  indicated  that  in  the  last 
quarter  of  1957  old  movies  constituted  almost  one-quarter  of  the  total  of  the 
nation's  television-viewing  time.  New  York  Times,  January-  27.  1958.  pp.  1,  23.  See 
comments  of  President  Spvros  Skouras  of  Twentieth  Centurv-Fox.  Forbes,  June  15, 
1959,  p.  21. 
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cifically  for  television  and  leasing  studio  space  to  independent 
producers  making  films  for  television.  In  1956,  it  was  estimated 
that  about  170  small  producers  were  making  half-hour,  hour,  and 
ninety-minute  films.114  Their  output  exceeded  the  number  of 
feature  pictures  produced  for  theatrical  distribution.  Output  of 
television  films  of  an  hour  or  more  in  length  was  expected  to  ex- 
ceed 200  in  1956.  By  1957  Warner  Brothers,115  Twentieth  Cen- 
tury-Fox,116 and  Loew's  Inc.117  all  had  television  pictures  in  pro- 
duction. Paramount  was  reported  to  have  leased  studio  space  to  in- 
dependent producers.118  Universal  entered  the  production  of  tele- 
vision commercials  through  its  subsidiary,  United  World  Films, 
Inc.  In  addition  to  releasing  old  features,  Columbia  Pictures' 
subsidiary,  Screen  Gems,  was  reported  to  be  releasing  films  pro- 
duced for  television.119 

Impact  on  Divorced  Theater  Circuits 

Revenue  and  income  data  for  the  five  circuits  that  have  been 
divorced  from  their  former  distributing  parent  indicate  that  they 
have  been  able  to  adjust  to  divorcement  and  the  rivalry  of  televi- 
sion better  than  most  independent  theaters.  Table  40  shows  thea- 
ter receipts  and  estimated  theaters  open  and  operating  for  four 
firms  at  the  end  of  the  fiscal  years  1942  to  1957.  From  1950  to  1956 
National  Theatres  Inc.  sold  more  than  200  houses  although  thea- 
ter receipts  dropped  only  14.5  per  cent.  United  Paramount  Thea- 
tres total  theaters  dropped  from  1,424  in  1949  to  526  in  1957 
while  total  theater  receipts  actually  increased  by  6  per  cent.  RKO 
Theatres  Corp.  operating  theaters  decreased  from  97  in  1950  to 
75  in  1956,  while  theater  receipts  decreased  10.9  per  cent.  Stanley 
Warner  Theatres  receipts  are  available  only  for  1948  to  1953.  In 
that  period  total  theaters  decreased  by  one-third  and  receipts 
dropped  46.2  per  cent. 

114 1956  Report,  p.  37. 

U5By  1959,  Warner  Brothers  had  ten  television  series  in  production.  Warner 
Brothers  Pictures,  Inc.,  Annual  Report,  1959,  p.  22. 

n6In  1958,  Twentieth  Century-Fox  had  released  five  television  series  and  had 
four  in  preparation.  Twentieth  Century-Fox  Film  Corporation,  Annual  Report, 
1958,  p.  1. 

117  Loew's  sold  one  television  series  in  1957  for  $1  million  and  sold  another  in 
1958.  Loew's  Incorporated,  Annual  Report,  1958,  p.  11. 

118  Paramount  reported  that  it  was  expanding  its  studios  to  be  used  in  television 
productions.  Paramount  Pictures  Corporation,  Annual  Report,  1958,  p.  7.  See 
Variety,  March  16,  1955,  p.  5. 

119  In  1959,  Screen  Gems  had  ten  television  series  on  the  air.  Columbia  Pictures 
Corporation,  Annual  Report,  1959,  p.  8.  See  Motion  Picture  Herald,  January  22, 
1955,  p.  13;  1956  Report,  p.  38. 
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TABLE  40 


139 


Theater  Receipts  and  Number  of  Theaters  Operated  by  Four  Divorced 

Circuits  before  and  after  Divorcement 

(Fiscal  years  1942-1957) 


United  Paramount 

Theatres 

(American 

RKO  Theatres 

Broadcasting- 

Corp. 

National  Theatres 

Paramount 

(List  Industries 

Stanley 

Warner 

Inc. 

Theatres) 

Corp.) 

Corp. 

Theater 

Theater 

Theater 

Theater 

receipts 

receipts 

receipts 

receipts 

Theaters 

(000 

Theaters 

(000 

Theaters 

(000 

Theaters 

(000 

Year 

operated 

omitted) 

operated 

omitted) 

operated 

omitted) 

operated 

omitted) 

1942 

$59,121 

$27,451 

1943 

79,810 

31,911 

1944 

91,829 

35,155 

1945 

95,105 

$73,820 

39,391 

1946 

102,784 

92,810 

46,674 

1947 

93,685 

92,472 

124 

45,088 

1948 

591 

85,165 

90,239 

120 

40,636 

464 

$85,072 

1949 

81,505 

1,424 

89,925  a 

112 

37,293 

459 

78,806 

1950 

549 

65,731 

1,298 

94,049 

97 

32,292  a 

438 

67,977 

1951 

470 

63,963 

1,019 

111,750 

92 

29,550 

413 

56,382 

1952 

416 

61,908a 

867 

111,520 

89 

28,668 

352 

49,161 

1953 

385 

61,357 

708 

110,604 

85 

31,075 

300 

45,810a 

1954 

352 

61,915 

669 

111,526 

81 

29,262 

266 

1955 

336 

58,692 

639 

106,093 

78 

28,050 

261 

1956 

324 

56,169 

605 

100,565 

75 

28,757 

262 

1957 

313 

55,464 

526 

95,280 

75 

249 

Sources:  National  Theatres  Inc.,  Prospectuses,  July  23,  1952,  and  April  21,  1955; 
Paramount  Pictures  Inc.,  Proxy  Statement,  April  12,  1949;  Standard  Corporation  Descrip- 
tions, Aug.  1957,  Vol.  A-B,  p.  9612;  Radio-Keith-Orpheum  Corp.  Annual  Reports; 
R.K.O.  Theatres  Corp.,  Prospectus,  April  9,  1956;  Warner  Bros.  Pictures  Inc.,  No- 
tice of  Meeting  Jan.  15,  1953;  Annual  Reports  to  the  Securities  and  Exchange  Com- 
mission, as  reported  in  Moody's  Industrials,  1942-1957. 

a  Year  of  divorcement. 

There  is  no  evidence  from  which  to  conclude  that  the  survival 
of  circuits  of  300  and  500  theaters  in  the  freer  postdivorcement 
market  is  based  on  real  economies  of  large  scale.  Detailed  cost  data 
are  not  available.  The  geographical  separation  of  theaters  and  the 
decentralized  administration  of  large  circuits  creates  the  inference 
that  such  economies  as  exist  are  strictly  pecuniary.  The  continued 
financial  success  of  the  divorced  circuits  can  be  more  logically 
traced  to  their  ownership  of  large  first-run  theaters  whose  reve- 
nues have  dropped  least  and  to  selective  divestiture  of  those  thea- 
ters that  were  showing  consistent  losses. 
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In  most  cities  where  individual  theaters  were  ordered  divested, 
the  defendants  were  allowed  to  choose  which  one  or  ones  of  a 
number  of  theaters  they  would  sell.  The  defendants  retained  only 
the  best  of  their  theaters,  those  whose  revenues  diminished  least 
since  the  rise  of  television.  Thus  average  annual  receipts  per 
theater  for  National  Theatres,  Inc.  increased  from  $120,000  in 
1950  to  $173,000  in  1956.120  United  Paramount  was  forced  to  end 
its  joint  ownerships,  many  of  which  were  in  smaller  towns  or  sub- 
sequent-run city  theaters.  As  a  result,  United  Paramount's  average 
annual  receipts  per  theater  increased  from  $63,000  in  1949  to 
$166,000  in  1956.  RKO  had  mainly  larger  houses  in  the  New  York 
City  area.  Its  average  annual  receipts  per  theater  increased  only 
from  $333,000  in  1949  to  $383,000  in  1956.  Available  figures  show 
that  Stanley  Warner  Theatres  average  annual  receipts  per  theater 
dropped  from  $183,000  in  1948  to  $153,000  in  1953.  Loew's  has 
published  figures  for  1957.  They  indicate  that  for  103  theaters, 
mainly  in  the  New  York  area  (except  three  in  Canada),  average 
annual  receipts  per  theater  were  $335, 000. m  In  retrospect,  it 
would  seem  that  the  major  theater  circuits,  by  being  forced  to 
sell  their  weaker  houses,  gained  more  from  their  divestitures  than 
they  lost. 

The  earnings  data  also  indicate  that  the  four  major  circuits 
adjusted  well  to  divorcements.  As  shown  on  table  41,  the  four 
circuits  had  all  recovered  from  the  reorganization  necessitated  by 
divorcement  so  that  in  1955  their  net  incomes  were  approximately 
10  per  cent  of  net  worth.122  These  earnings  prevailed  even  though 
divestiture  of  individual  theaters  made  for  more  rivalry  in  exhibi- 
tion markets.  The  monopsony  power  of  the  circuits  when  negotiat- 
ing with  distributors  for  pictures  was  weakened  by  the  increased 
number  of  first-run  theaters  no  longer  under  their  control.  The 
second-run  theaters  of  these  circuits  also  lost  market  position  after 
the  antitrust  decrees.  For  example,  in  1952  United  Paramount 
Theatres  closed  three  key  neighborhood  theaters  in  Philadelphia 
which  were  showing  losses.  All  of  them,  the  Tower,  the  Nixon,  and 
the  Roosevelt,  formerly  had  exclusive  neighborhood  runs,  28  days 
after  downtown  first  run.  In  the  freer  market  following  the  anti- 

120  Since  the  number  of  theaters  was  declining  throughout  the  stated  years,  this 
figure  and  the  following  ones  are  only  approximations  based  on  theaters  operated 
at  the  end  of  each  fiscal  year. 

121  Loew's  Inc.,  Annual  Report,  1957. 

123  The  earning  power  of  the  circuits  is  to  be  contrasted  with  that  of  theaters  in 
the  United  States  as  a  whole,  which  one  survey  estimated  to  have  shown  over-all 
net  losses  of  $11.8  million  in  1955. 1956  Hearings,  p.  310. 
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TABLE  41 

Net  Income  after  Taxes  as  a  Percentage  of  Net  Worth  for 

Four  Divorced  Circuits 

(1948-1957) 


United  Para- 

mount Theatres 

(American 

RKO  Theatres 

National 

Broadcasting- 

Corp. 

Theatres 

Paramount 

(List  Industries 

Stanley  Warner 

Year 

Inc. 

Theatres) 

Corp.) 

Corp. 

1948 

43.43 

1949 

37.99a 

1950 

22.96 

5.71a 

7.64 

1951 

11.61 

18.38 

6.05 

1952 

9.58a 

11.36 

4.65 

.20 

1953 

11.73 

11.45b 

4.05 

-.59a 

1954 

12.25 

6.24 

9.01 

5.20 

1955 

11.59 

10.28 

10.22 

9.86 

1956 

16.85 

10.11 

0 

0 

1957 

8.24 

5.85 

0 

0 

Sources:  Annual  Reports  to  Securities  and  Exchange  Commission  as  reported  in 
Moody's  Industrials,  1948-1957. 
a  Year  of  divorcement. 
b  Merged  American  Broadcasting  Co. 
0  Data  not  comparable  because  of  mergers. 

trust  decrees,  there  were  a  dozen  other  houses  playing  features 
simultaneously  with  the  three  United  Paramount  theaters.123 

Profits  before  taxes,  shown  in  table  42,  indicate  the  earning 
power  of  the  five  circuits  after  divorcement  as  compared  with 
pro  forma  earnings  before  divorcement.  In  spite  of  the  post- 
television  drop  in  theater  attendance  and  receipts  nationally,  the 
circuits,  subsequent  to  divorcement,  appear  to  have  regained  their 
prewar  stability  of  earnings.  One  reason  for  this  stemmed  from 
the  postwar  drop  in  film  supply.  The  circuits'  large  first-run  thea- 
ters, screening  films  for  a  week  or  more,  took  a  larger  share  of 
total  domestic  film  receipts  than  before.  Later-run  theaters  were 
forced  to  show  many  low-earning  reissues  to  maintain  semiweekly 
changes  of  pictures.  Divorcement  also  freed  the  circuits  from 
being  forced  to  devote  15  to  30  per  cent  of  screen  time  to  pictures 
of  their  parent  distributor,  regardless  of  quality  or  marketabil- 
ity.124 This  greater  freedom  of  selection  of  top  grossing  films  from 

123  Variety,  June  18,  1952,  p.  7.  See  United  States  v.  Paramount  Pictures,  334  U.S. 
131,  Appendix  to  plaintiff's  brief,  pp.  147-160. 

^Warner  Bros.  Theatres,  for  example,  paid  33  per  cent  of  its  rentals  to  the 
controlling  Warner  Bros.  Pictures,  Inc.  in  1949,  33.9  per  cent  in   1950,  37.7  per 
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TABLE  42 

Net  Income  before  Income  and  Excess  Profits  Taxes,  Exclusive 

of  Net  Capital  Gains  or  Losses  for  Five  Theater  Circuits 

(Thousands  of  dollars) 


United 

Paramount 

RKO 

Theatres 

Theatres 

(American 

Corp. 

Loew's 

National 

Broadcasting- 

(List 

Stanley 

Theatres 

Theatres 

Paramount 

Industries 

Warner 

Year 

Inc. 

Inc. 

Theatres) 

Corp.) 

Theatres 

1940 

S  5,014 

SI, 203 

1941 

$  4,686 

5,727 

1,644 

$  2,896 

1942 

$   5,904 

9,923 

10,629 

3,943 

9,029 

1943 

8,860 

19,130 

17,787 

5,442 

13,374 

1944 

8,912 

23,534 

19,493 

5,454 

13,509 

1945 

8,216 

23,124 

20,934 

6,529 

15,538 

1946 

14,407 

24,518 

30,287 

9,879 

21,137 

1947 

12,784 

19,978 

26,042 

8,810 

21,750 

1948 

12,472 

16,724 

23,579 

6,930 

19,814 

1949 

12,583 

14,628 

22,862a 

5,445 

16,198 

1950 

9,896 

7,220 

18,699 

2,203a 

8,564 

1951 

6,944 

4,888 

18,979 

2,547 

4,159 

1952 

5,291 

4,516a 

13,579 

1,884 

1,213 

1953 

5,606 

8,981 b 

1,848 

llla 

1954 

6,160 

9,826 

3,244 

3,495° 

1955 

5,484 

5,792 

16,185 

3,608 

6,716 

1956 

4,901 

6,759 

15,861 

2,810d 

6,011 

1957 

4,050 

4,466 

9,911 

2,956 

7,633 

Sources:  Loew's  Inc.,  Proxy  Statement,  March  12,  1952;  Loew's  Theatres  Inc., 
Listing  Application  to  New  York  Stock  Exchange,  March  6,  1959;  National  Theatres 
Inc.,  Prospectus,  July  23,  1952;  Twentieth  Century-Fox  Film  Corp.,  Notice  of  Meet- 
ing, Oct.  4,  1951;  Paramount  Pictures  Inc.,  Proxy  Statement,  April  12,  1949;  Warner 
Bros.  Pictures  Inc.,  Notice  of  Meeting,  Jan.  15,  1953;  Annual  Reports  to  the  Securi- 
ties and  Exchange  Commission  as  reported  in  Moody'' s  Industrials,  1940-1959. 

a  Year  of  divorcement.  Pro  Forma  income  before  divorcement. 

b  Merged  American  Broadcasting  Co. 

0  Merged  International  Latex  Corp. 

d  Merged  Gera  Corp. 


cent  in  1951,  and  36.9  per  cent  in  1952.  In  those  years  Warners  Bros,  released  about 
10  per  cent  of  the  pictures  released  by  the  eight  leading  distributors.  Warner  Bros. 
Pictures,  Inc.,  Notice  of  Meeting,  January  15,  1953,  p.  18.  Warner's  theaters  were 
divorced  in  1953. 

Once  an  integrated  firm  had  completed  a  picture,  the  investment  was  a  sunk 
cost.  Even  if  its  captive  theaters  had  much  lower  gross  receipts  from  screening  a 
poorly  received  film  of  the  parent,  the  net  profit  of  the  integrated  firm  might  be 
greater.  Following  this  pattern  before  divorcement,  Paramount  Pictures'  films  always 
opened  in  New  York  at  the  Paramount  Theatre.  After  divorcement  upset  the  whole 
rigid  pattern  of  marketing  and  free  rivalry  became  the  basis  of  allocating  films  to 
theaters,  many  Paramount  films  opened  at  Brandt's  Mayfair  and  Globe  instead  of 
United  Paramount  Theatre's  Paramount.  Variety,  January  16,  1952,  p.  4. 
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all  distributors  enabled  the  major  circuits  to  increase  gross  re- 
ceipts per  picture  relatively,  although  inflation  and  shifting  de- 
mand distort  the  actual  figures.  Furthermore,  first-run  theaters 
have  charged  much  higher  admission  prices  than  before  the  com- 
ing of  television.  Although  many  persons  attended  less  frequently, 
demand  was  less  elastic  than  before  from  that  sector  of  the  public 
which  continued  to  patronize  motion  pictures.  In  1956,  only  12.4 
per  cent  of  the  exhibitors  surveyed  felt  that  lowering  prices  would 
increase  attendance.125 

The  divorced  circuits'  most  significant  effort  to  meet  a  sharp 
decline  in  profits  from  some  theaters  was  to  use  funds  obtained 
from  divesting  theaters  to  expand  in  other  lines  of  business.  Thus 
United  Paramount  Theatres  merged  American  Broadcasting 
Company  in  1953.  At  the  time  it  was  feared  that  this  would  re- 
strain trade  in  the  theater  screening  of  television,  but  television 
technology  has  not  proved  profitable  in  that  area.126  Market 
rivalry  in  exhibition  and  in  television  prevented  American  Broad- 
casting-Paramount Theatres  from  using  its  facilities  in  one  me- 
dium as  a  means  for  curtailing  the  other.  Stanley  Warner  Thea- 
tres, by  special  permission  of  the  trial  court,  was  allowed  to  de- 
velop the  profitable  three-dimensional  projection  system,  Cine- 
rama. In  addition,  Stanley  Warner  acquired  International  Latex 
Corporation  in  1954.127  In  1956  RKO  Theatres  Corporation  ac- 
quired the  assets  of  Cleveland  Arcade  Company  and  Gera  Corpo- 
ration.128 These  included  oil  and  gas  properties,  real  estate  ven- 
tures, textile  finishing,  electronics,  and  other  minor  businesses. 

Following  completion  of  their  theater  divestitures,  the  divorced 
circuits,  since  1956,  have  been  allowed  to  expand  in  the  motion 
picture  field  upon  special  petition  to  the  trial  court.  Loew's  Thea- 
tres has  purchased  a  number  of  drive-in  theaters  and  at  least  one 
conventional  theater.129  American  Broadcasting-Paramount  Thea- 
tres petitioned  the  court  for  permission  to  acquire  the  Mercury 
Theatre  in  Chicago.130  Most  of  these  acquisitions  were  made  with- 
out opposition  by  the  Department  of  Justice,  which  felt  they 

^Motion  Picture  Herald,  October  13,  1956,  p.  12. 

^Federal  Communications  Commission,  Matter  of  Paramount  Television  Pro- 
ductions Inc.,  Docket  10031    (1953). 

m Stanley  Warner  Corp.,  Annual  Report,  1953,  p.  3;  ibid.,  1954,  p.  6. 

128R.K.O.  Theatres  Corp.,  Proxy  Statement,  April  9,  1956. 

^Loew's  Inc.,  Annual  Report,  1957,  p.  16;  United  States  v.  Loew's  Inc.,  136  F. 
Supp.  13  (S.D.  N.Y.,  1955);  Wometco  Television  &  Theatre  Co.  v.  United  States,  355 
U.S.  40  (1957),  1957  C.C.H.  Trade  Cases  ^}68,848;  1956  Hearings,  pp.  50-55;  Variety, 
January  11,  1956,  p.  26;  Motion  Picture  Herald,  Mar.  21,  1959,  p.  12. 

130  Motion  Picture  Herald,  March  9,  1957,  p.  18;  April  20,  1957,  p.  14. 
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would  not  impair  competition.131  Such  conclusions  are  highly 
debatable,  even  if  there  seems  to  be  substantial  rivalry  in  the  par- 
ticular exhibition  market  of  the  acquired  theater.  The  buying 
power  of  large  circuits  in  dealing  with  distributors  remains  a  cru- 
cial issue  in  spite  of  divorcement  and  some  individual  divesti- 
tures. Does  not  the  bargaining  power  of  the  entire  circuit  (100 
theaters  of  Loew's  or  500  of  American  Broadcasting-Paramount 
Theatres)  stand  behind  the  booking  for  each  of  its  theaters?  The 
adequacy  of  the  divestiture  decrees  is  discussed  more  fully  in 
chapter  ix. 

Recently  one  divorced  circuit  has  expanded  into  motion  picture 
production,  and  another  has  petitioned  the  court  for  permission 
to  do  so.132  The  RKO  and  Paramount  Pictures  divorcement  de- 
crees did  not  prohibit  production  by  the  divorced  circuit.  In  1956, 
American  Broadcasting-Paramount  Theatres  organized  AB-PT 
Pictures  Corporation.133  The  firm  released  four  productions  in 
1957  and  engaged  Republic  Pictures  Corporation  to  distribute  its 
productions.  National  Theatres  Inc.,  which  was  prohibited  by  its 
divorcement  decree  from  entering  production,  petitioned  the 
court  for  relief  from  this  provision,  so  that  it  could  produce 
films.134  Even  before  this,  Theatre  Owners  of  America,  trade  asso- 
ciation of  the  larger  circuits,  had  urged  the  Department  of  Justice 
to  permit  the  three  circuits  prohibited  by  the  decree  to  enter  pro- 
duction.135 This  was  all  part  of  an  effort  to  increase  the  supply  of 
films.  Many  exhibitors  were  willing  to  contend  with  the  preferen- 
tial treatment  of  the  circuits'  own  theaters,  if  the  severe  film  short- 
age would  be  only  slightly  relieved.  Such  preferential  treatment 
would  exist  only  in  the  area  where  the  circuit  now  operated, 
whereas  before  1946  there  was  nation-wide  preference  for  all  five 
major  circuits.  There  are  strong  arguments  against  permitting  this 
reintegration.  It  may  bring  additional  resources  into  production, 
but  it  is  equally  possible  that  existing  active  production  facilities 
will,  instead,  be  channeled  toward  a  circuit  for  purposes  of  serving 
its  premptive  screen  rights.  Given  the  continued  great  size  of  first- 
run  theater  circuits,  this  could  reverse  much  of  what  was  accom- 
plished by  divorcement.  Since  only  a  minority  of  total  films  re- 

131 1956  Hearings,  pp.  743-746. 

132  See  1956  Report,  p.  49. 

133  American  Broadcasting-Paramount  Theatres,  Annual  Report,  1956,  p.  13; 
ibid.,  1957,  p.  13.  In  late  1958,  American  Broadcasting-Paramount  Theatres  sold 
AB-PT  Pictures  and  AB-PT  Distribution  Corp.,  thereby  withdrawing  from  the 
production-distribution  field.  Film  Daily  Year  Book,  1959,  p.  74. 

134  Variety,  October  16,  1957,  p.  5. 

135  Ibid.,  February  1,  1956,  p.  5. 
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ceive  wide  public  acceptance  and  make  large  profits,  it  is  essential 
that  no  local  theater  monopolies  be  able  to  claim  even  a  few  of 
these  without  having  to  bid  in  the  market  for  them. 

Impact  on  Independent  Exhibitors 

Gains 

Independent  exhibitors  have  registered  some  measurable  gains 
from  the  divorcement  decrees.  The  end  of  block  booking  has 
given  them  freedom  to  license  pictures  singly  and  reject  poor  ones. 
Many  exhibitors,  however,  found  negotiating  for  each  picture  in- 
dividually too  time  consuming  and  preferred  to  buy  films  in 
groups.136  The  breakup  of  the  national  combine  and  the  divorce- 
ment have  together  ended  the  possibility  of  an  exhibitor  being 
forced  to  sell  a  one-half  interest  or  possibly  his  entire  theater  to 
the  dominant  theater  circuit  in  his  area.  Distributor  control  of 
admission  prices  in  film  license  contracts  has  been  terminated,  but 
the  possibility  of  having  one's  theater  shifted  back  to  a  later  run 
is  probably  a  powerful  deterrent  to  aggressive  price  rivalry  by 
exhibitors.  Theaters  which  previously  were  assigned  to  late  runs 
with  low  admission  prices  now  are  free  to  raise  their  prices  and 
fully  exploit  their  neighborhood  monopoly  power. 

The  continuing  jurisdiction  of  the  District  Court  over  the  trade 
practices  of  the  defendants,  the  private  treble-damage  actions,  and 
threats  of  such  actions  have  resulted  in  distributors  moving  an 
estimated  20  per  cent  of  all  theaters  to  earlier  runs  and  an  even 
greater  proportion  of  shortened  clearances.137  In  order  to  avoid  or 
settle  antitrust  actions,  distributors  have  attempted  in  most  metro- 
politan areas  to  give  indoor  theaters  of  comparable  size  and  loca- 
tion an  equal  opportunity  to  bargain  for  films.138 

In  many  cities,  monopolization  of  the  first  two  or  three  runs  by 
an  affiliated  circuit  had  been  the  rule.  This  traditional  pattern  of 
first-run  exhibition  in  one  large  centrally  situated    (downtown) 

136  In  1950,  3,700  theaters  chose  to  book  Paramount  pictures  in  groups  with  a 
right  to  cancel  20  per  cent  of  those  issued.  Variety,  September  20,  1950,  p.  5. 

137 1956  Hearings,  p.  455.  Such  shortened  clearances  enabled  second-run  and  third- 
run  theaters  to  benefit  more  from  the  great  advertising  accompanying  first-run 
release.  Variety,  June  27,  1951,  p.  5;  July  11,  1951,  p.  5.  The  reduction  in  total  runs 
in  urban  areas  has  resulted  in  changed  zoning  and  admission-price  structures. 
1953  Hearings,  pp.  292,  559. 

13S  Settlement  of  an  antitrust  suit  allowing  a  theater  second-run  films  free  from 
competitive  bidding  was  held  not  to  violate  the  antitrust  laws.  Means  v.  Twentieth 
Century-Fox  Film  Corp.,  118  F.  Supp.  314  (W.D.  Mo.,  1954),  affirmed,  Fox  Mid- 
west Theaters  v.  Means,  221  F.  2d  173  (C.A.  8,  1955). 
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theater  followed  by  two  or  three  second  runs  (first  neighborhood 
runs)  all  in  affiliated  theaters,  was  broken  down.  Many  independ- 
ently owned,  large,  downtown  theaters  which  had  previously  been 
relegated  to  second  run  became  free  to  bid  for  exclusive  first-run 
exhibition.139  Distributors,  since  circuit  bargaining  ceased  to  con- 
trol entire  exhibition  marketing  patterns,  have  experimented  in 
a  few  cities  with  multiple  first  runs.  Success  in  such  "day  and  date" 
first-run  bookings  were  reported  in  New  York,  Chicago,  Pittsburgh, 
Los  Angeles,  and  Milwaukee.140 

An  even  greater  number  of  large  neighborhood  theaters,  which 
under  the  prior  market  regimentation  had  been  relegated  to 
third  or  later  runs,  became  free  to  bid  for  film  on  first  neighbor- 
hood run.  In  Chicago,  these  runs  increased  to  43  following  divorce- 
ment.141 Whether  so  many  theaters  in  early  runs  increased  or  de- 
creased total  admission  grosses  on  films  was  indeterminable.142 

Distributors  have  resisted  movement  of  some  theaters  to  earlier 
runs,  even  though  they  have  raised  their  admission  prices.  An 
optimum  pattern  of  admission  and  rental  price  discrimination  in 
most  areas  still  requires  one  first-run  exhibition  of  a  picture  and 
a  limited  number  of  second  runs.143  Distributors  have  refused  to 
allow  theaters  to  move  into  these  early  runs  where  the  effect 
would  be  to  disrupt  radically  the  pattern  of  rental  discrimination. 
New  large  neighborhood  theaters  in  at  least  two  areas  were  denied 
the  opportunity  to  bid  for  first-run  films  by  all  the  leading  dis- 
tributors.144 In  one  celebrated  case,  however,  the  eight  largest  dis- 

139  No  exact  figures  are  available  on  the  number  of  theaters  moving  to  earlier 
runs.  An  estimate  of  1,500  additional  first-run  theaters  is  undoubtedly  too  high. 
See  Robert  Coughlan,  "Now  It  Is  Trouble  that  Is  Supercolossal  in  Hollywood,"  Life, 
August  13,  1951,  p.  103. 

m  Variety,  April  25,  1951,  p.  5;  May  14,  1952,  p.  5;  May  11,  1955,  p.  25;  and 
January  16,  1957,  p.  7;  Motion  Picture  Herald,  September  28,  1957,  p.  11. 

141 1956  Hearings,  p.  744.  In  New  York,  many  of  the  independent  Skouras  theaters 
moved  up  to  play  first  neighborhood  runs  simultaneously  with  Loew's  theaters. 
Variety,  September  3,  1952,  p.  3. 

142  United  Paramount  Theatres,  Inc.,  Annual  Report,  1950,  p.  10.  It  was  argued 
that  the  effect  was  to  put  the  same  film  in  so  many  theaters  that  the  public  had  no 
effective  choice  of  pictures,  and  hence  many  stayed  home.  Variety,  June  20,  1951,  p. 
5.  A  1957  survey  by  Opinion  Research  Corp.  reported  that  only  2  per  cent  of  the 
public  attended  motion  pictures  less  often  because  of  saturation  booking.  Variety, 
January  22,  1958,  p.  10. 

143  Absent  proof  of  conspiracy,  the  uniform  assignment  by  major  distributors  of 
21 -days  clearance  after  first  run  to  plaintiff's  theater  was  not  an  unreasonable 
restraint  of  trade.  Orbo  Theatre  Corp.  v.  Loew's  Inc.,  156  F.  Supp.  770  (Dist.  of 
Col.,  1957),  affirmed  261  F.  2d  380  (App.  D.C.,  1958),  cert,  denied  359  U.S.  943 
(1959). 

144  The  1,800-seat  Baldwin  in  Los  Angeles  and  the  1,600-seat  Crest  in  Baltimore 
are  examples  of  this  policy.  Fanchon  and  Marco  v.  Paramount  Pictures,  100  F.  Supp. 
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tributors  were  found  to  have  acted  in  concert  in  refusing  to  allow  a 
large  drive-in  theater  to  bid  for  film  on  first  run.145  In  another  case 
in  the  same  area,  five  distributors  were  found  to  have  conspired  in 
assigning  a  drive-in  theater  to  unreasonably  long  clearance  after 
first  run.146 

Those  independent  exhibitors  who  had  foresight  enough  to 
recognize  the  market  significance  of  the  rise  of  the  drive-in  theater 
and  had  access  to  sufficient  capital  built  drive-ins.  As  shown  in 
table  43,  the  number  of  active  drive-ins  rose  from  300  at  the  end 

TABLE  43 

Estimated  Active  Motion  Picture  Theaters  in  the  United  States 

(1946-1956) 


(1) 

(2) 

(3  =  1+2) 

End  of  year 

Four-wall  theaters 

Drive-in  theaters 

Total  theaters 

1946 

18,719 

300 

19,019 

1947 

18,059 

548 

18,607 

1948 

17,575 

820 

18,395 

1949 

17,367 

1,203 

18,570 

1950 

16,904 

2,202 

19,106 

1951 

16,150 

2,830 

18,980 

1952 

15,347 

3,276 

18,623 

1953 

14,174 

3,791 

17,965 

1954 

15,039 

4,062 

19,101 

1955 

14,613 

4,587 

19,200 

1956 

14,509 

4,494 

19,003 

Source:  Film  Daily  Yearbook,  1959,  p.  106. 


of  1946  to  4,500  at  the  end  of  1956.  It  is  estimated  that  in  that  year 
drive-ins  received  22  per  cent  of  domestic  admission  grosses.147 
Even  in  1956,  a  1,000-car  drive-in  could  be  built  for  $300,000.148 

84  (S.D.  Calif.,  1951),  affirmed  215  F.  2d  167  (C.  A.  9,  1954),  cert,  denied,  348  U.S. 
912  (1955);  Theatre  Enterprises  v.  Paramount  Film  Distributing  Corp.,  201  F.  2d  306 
(C.A.  4,  1953),  affirmed  346  U.S.  537  (1954).  These  independently  owned  theaters 
were  unable  to  establish  a  legal  right  to  bid  for  films  on  first  run  because  they 
failed  to  prove  conspiracy  among  the  distributors.  See  M.  Conant,  "Consciously 
Parallel  Action  in  Restraint  of  Trade,"  38  Minnesota  Law  Review  797    (1954). 

145Milgram  v.  Loew's,  Inc.,  192  F.  2d  579  (C.A.  3,  1951)  (2-1  decision),  cert,  denied, 
343  U.S.  929   (1952). 

146  Basle  Theatres,  Inc.  v.  Warner  Bros.  Pictures  Dist.  Corp.,  168  F.  Supp.  553 
(W.D.  Pa.,  1959).  In  this  case  the  drive-in  was  assigned  42  or  more  days  clearance 
after  first  run  by  four  of  the  distributors  and  28  days  by  the  other. 

li7Film  Daily  Yearbook,  1957,  p.  111. 

148  Variety,  January  25,  1956,  p.  7;  The  Meadows  Drive-In  theater  at  Hartford 
believed  to  be  the  world's  largest  was  built  to  hold  2,250  automobiles  and  cost  only 
§500,000.  Ibid.,  August  17,  1955,  p.  1. 
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Using  the  industry  estimate  of  2.5  persons  per  car,  such  a  theater 
would  have  a  capacity  of  2,500  persons.  A  conventional  theater  of 
that  size  would  cost  at  least  twice  the  cost  of  a  drive-in.149  In 
addition,  sales  of  food  by  drive-in  theaters  were  much  greater  per 
patron  than  conventional  theaters.  For  these  reasons,  drive-ins 
could  be  said  to  be  the  lowest  cost  types  of  enterprises  in  exhibi- 
tion.150 Because  of  their  size  and  drawing  power,  large  numbers  of 
drive-ins  have  been  able  to  bid  for  first  neighborhood  run  (second 
run)  access  to  film,  thereby  increasing  still  more  the  number  of 
theaters  moving  into  that  run  since  the  Paramount  decision.  Dis- 
tributors have  resisted  attempts  by  drive-ins  to  bid  for  first-run 
films  because  conventional  neighborhood  theaters  will  refuse  to 
take  those  films  on  later  runs.151  However,  in  at  least  one  case, 
this  argument  was  held  an  inadequate  defense  to  a  charge  of  im- 
plied conspiracy.152 

Losses 

A  large  group  of  the  small  theaters  in  the  country,  perhaps  a 
majority,  have  suffered  relative  losses  owing  to  the  combined  im- 
pact of  the  antitrust  decrees,  television,  and  the  advent  of  the 
drive-in.  As  was  shown  in  table  43,  "four-wall"  theaters  in  the 
United  States  declined  from  18,719  in  1946  to  14,509  in  1956,  a 
drop  of  4,210  theaters  or  22.5  per  cent.  However,  a  new  drive-in 
has  opened  for  each  theater  closing.  Census  data  show  that  between 
1948  and  1954  the  approximate  total  seating  capacity  of  all  United 
States  theaters,  including  drive-ins,  dropped  16  per  cent.153 

One  1956  survey  indicated  the  net  results  of  industry  changes 
on  the  theaters.154  It  estimated  that  5,200  or  27.1  per  cent  of  all 

149  Very  few  indoor  theaters  have  been  built  in  the  postwar  period.  The  1,600 
seat  Crest  theater  which  opened  in  Baltimore  on  February  26,  1949  was  built  at  a 
cost  of  $460,000.  Theater  Enterprises  v.  Paramount  Film  Distributing  Corp.,  201 
F.  2d  306   (C.A.  4,  1953).  Building  costs  rose  substantially  between  1949  and  1957. 

150  See  Motion  Picture  Herald,  February  11,  1956,  p.  12,  for  an  investment  and  cost 
analysis  of  drive-in  theaters. 

151  Variety,  August  3,  1955,  p.  23. 
153  See  note  145. 

153  In  1948,  theaters  and  drive-ins  (allowing  2.5  persons  per  car)  had  about  12.5 
million  seats;  in  1954,  they  had  about  10.6  million.  Census  reports  for  1954  showed 
13,760  indoor  theaters  and  3,611  drive-ins,  a  total  of  17,371,  as  compared  to  19,101 
estimated  by  the  Film  Daily  Year  Book.  See  U.S.  Bureau  of  the  Census,  Census  of 
Business:  1954,  Vol.  V,  p.  8-12. 

154 1956  Hearings,  pp.  310-311,  quoting  Sindlinger  and  Co.  The  income  declines 
recorded  were  in  spite  of  an  estimated  increase  in  theater  sales  of  food  and  drinks 
and  rents  from  other  parties  for  such  concession  rights.  For  11,469  theaters  reporting 
sources  of  receipts  in  1954,  these  items  were  $153.4  million  or  13  per  cent  of  total 
receipts.  U.S.  Bureau  of  the  Census,  Census  of  Business:  1954,  Vol.  V,  p.  8-12. 
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theaters  were  operating  at  a  loss;  5,700  theaters  or  29.6  per  cent  of 
the  total  were  operating  at  the  break-even  point.  With  more  than 
half  of  U.S.  theaters  unable  to  earn  profits,  it  was  estimated  that 
on  a  consolidated  basis,  all  U.S.  theaters  were  showing  a  net  loss 
of  $11.8  million. 

The  antitrust  decrees  were  responsible  only  to  a  negligible  de- 
gree for  the  demise  of  more  than  4,000  exhibitors  and  the  sharp 
income  drops  suffered  by  many  others.  Fewer  patrons  remained 
for  the  small  theaters  because  of  the  greater  market  saturation  on 
first  and  second  run,  as  larger  independent  and  circuit  theaters 
moved  up  to  those  earlier  runs.  A  freer  exhibition  market  with 
fewer  total  runs  has  meant  a  more  intense  rivalry  for  the  admis- 
sion dollar.155  Perhaps  there  were  too  many  theaters  for  a  free 
market,  and  the  small  later-run  theaters  were  being  protected 
under  the  prior  regimented  market  from  the  free  competition 
that  would  have  wiped  them  out.  This  is  speculative  and  not  meas- 
urable. It  is  probable  that  most  of  the  smaller  theaters  would  have 
survived  the  increased  industry  rivalry  had  not  television  and 
drive-ins  appeared. 

Divorcement  of  circuits  and  the  prohibition  on  block  booking 
have  been  blamed  for  the  decreased  output  of  films  that  exhibitors 
contend  is  one  reason  for  their  losses.156  The  argument  is  that  if 
the  majors  were  still  integrated  they  would  have  to  produce  suffi- 
cient films  for  their  own  theaters,  and  compulsory  block  booking 
would  guarantee  them  a  market  in  independent  theaters.  Only 
under  those  conditions,  argue  the  smaller  later-run  exhibitors 
who  used  to  change  the  bill  three  times  a  week,  would  there  be 
sufficient  films.  What  these  exhibitors  fail  to  realize  is  that  the 
product  shortage  exists  because  television  wiped  out  the  demand 
for  class  B  and  middle-budget  pictures.  The  theaters  that  for- 
merly screened  some  of  the  second-class  films  would  be  in  an  even 
worse  position  if  distributors  were  still  allowed  to  force  these 
films  upon  them  by  block  booking.  Actually,  exhibitors  prize  their 
present  freedom  to  buy  or  to  reject  each  picture  singly.  Even  with 
the  reduced  supply  in  the  1954-1955  season,  Loew's  reported  that 
nearly  one-half  of  the  nation's  exhibitors  chose  not  to  license  pic- 
tures which  Loew's  classed  among  its  best  and  most  costly.157 

The  new  distribution  patterns  that  have  greatly  increased  the 
number  of  large  theaters  with  first-  and  second-run  access  to  films 

156  For  a  description  of  the  new  rivalry  in  Los  Angeles  following  the  decrees,  see 
Variety,  February  22,  1950,  p.  5. 
156 1953  Hearings,  pp.  14,  19,  41,  111;  Variety,  January  5,  1955,  p.  29. 
157 1956  Hearings,  pp.  365-367;  see  1953  Hearings,  p.  138. 
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have  also  affected  the  supply  of  prints.  Large  numbers  of  prints 
are  sent  into  an  area  for  first-  and  second-run  market  coverage  and 
then  shipped  to  another  area  of  the  country.  From  the  point  of 
view  of  the  later-run,  smaller  theater,  this  creates  a  print  shortage 
which  gives  it  access  to  films  weeks  later,  after  the  effects  of  na- 
tional advertising  are  dissipated.158  The  special  handling  of  expen- 
sive, spectacular,  films  on  pre-release  showings  also  delays  access  to 
prints  for  smaller  theaters.159  A  film  is  released  in  one  large  thea- 
ter in  cities  of  more  than  75,000  or  100,000  population.160  This 
theater  is  usually  owned  by  a  circuit.  An  extensive  advertising 
campaign  accompanies  the  release,  and  admission  prices  are  usu- 
ally advanced.  The  film  is  then  withdrawn  for  from  two  to  six 
months.  The  regular  first  run  following  this  long  waiting  period 
is  usually  in  the  same  large  theaters.161  As  a  result,  small  town, 
independent  exhibitors  on  a  subsequent  run  might  not  be  able  to 
license  these  most  expensive,  spectacular  films  until  they  are  six 
to  eight  months  old.  The  film  companies  argue  that  in  order  to 
make  expensive  films  they  must  be  free  to  distribute  films  on  any 
time  pattern  they  choose,  and  the  Antitrust  Division  does  not  con- 
sider prerelease  runs  of  films  as  illegal  clearance.162 

It  is  true  that  both  film  rentals  and  other  exhibition  costs  have 
risen  during  a  period  of  dropping  revenues.163  It  has  been  pointed 
out  previously  that  the  loss  of  theater  circuits  as  their  prime 
source  of  monopoly  income  made  it  necessary  for  the  distributors 
to  raise  film  rental  prices.  The  reduced  supply  of  pictures  has  also 
made  for  increased  prices.  Mr.  Trueman  Rembusch  of  the  Allied 
States  Association  of  Motion  Picture  Exhibitors  argued  that  the 
increase  was  from  32.5  per  cent  of  gross  admissions  in  1947  to  36 
per  cent  in  1955.  The  distributors  argued  that  the  rise  was  from 
26  per  cent  in  1947  to  34  per  cent  in  1953  and  a  drop  to  28  per 
cent  in  1955.  Exhibitors  complain  of  the  50  to  70  per  cent  of  admis- 
sion grosses  as  the  rental  basis  for  popular  pictures.164  However, 
a  theater  which  fails  to  screen  pictures  which  have  developed 

158  Variety,  April  18,  1951,  p.  7,  and  October  17,  1951,  p.  5;  Motion  Picture  Herald, 
January  7,  1956,  p.  8.  The  higher  costs  of  making  prints  discourages  distributors 
from  increasing  print  output.  1956  Hearings,  p.  594. 

159 1956  Report,  pp.  41-44. 

™1953  Hearings,  pp.  349,  491. 

™Ibid.,  pp.  366,  398,  442. 

102 1956  Report,  p.  41. 

163  See  Motion  Picture  Herald,  August  24,  1957,  p.  11,  for  comparative  cost  sur- 
veys. 

164 1953  Hearings,  pp.  25,  59,  171,  178,  362,  452,  488,  491;  1956  Hearings,  pp.  32, 
96,  Appendix  III,  pp.  490  et  seq. 
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great  popular  appeal  is  in  danger  of  losing  its  regular  patrons  and 
suffering  permanent  damage  to  its  reputation. 

Distributors  argue  that  increased  rentals  are  not  the  cause  of 
failure  of  small  theaters.  Y.  Frank  Freeman,  vice-president  of 
Paramount  Picture  Corp.,  stated  that  Paramount's  7,000  smallest 
accounts  paid  an  average  rental  per  film  of  less  than  $25. 165  Louis 
Phillips,  general  counsel  of  Paramount,  stated  that  5,500  exhibi- 
tors paid  Paramount  from  $12.50  to  $50.00  for  a  two-  or  three- 
day  engagement  of  its  best  films.166  These  low  rentals  are  a  small 
proportion  of  a  theater's  total  costs.  Hence  it  is  argued  that  drop- 
ping admissions  is  the  prime  cause  of  theater  losses,  and  that  in 
many  cases  theaters  would  fail  even  if  films  were  given  to  them 
rental  free. 

Competitive  bidding  for  films  has  tended  to  increase  rentals  in 
some  areas.167  Since  the  Supreme  Court  decision  in  the  Paramount 
case  rejected  bidding  as  a  method  of  film  allocation,  distributors 
institute  it  only  where  two  exhibitors  demand  a  picture  on  the 
same  run  and  the  distributor  wishes  only  one  theater  to  screen  it 
on  that  run.  It  is  estimated  that  in  1956,  competitive  bidding  was 
used  in  from  400  to  750  situations,  varying  with  individual  com- 
panies, which  involve  from  1,000  to  more  than  2,000  theaters.168 
Exhibitors  complained  that  secret,  sealed  bids  stated  as  flat 
amounts,  a  percentage  of  gross  receipts,  or  a  guaranteed  minimum 
against  a  percentage  of  gross  receipts  made  bidding  unworkable 
and  caused  them  to  bid  too  high.169  With  secret,  noncomparable 
bids,  distributors  could  award  the  pictures  to  whom  they  chose. 
To  limit  such  arbitrary  power,  some  effort  has  been  made  to  re- 
quire disclosure  of  bids.170  On  the  other  side,  some  distributors 
reported  that  they  suspected  collusion  among  exhibitors  in  film 
bidding.171 

165 1956  Hearings,  p.  355. 

ie*Ibid.,  p.  434. 

167  For  a  detailed  survey  of  competitive  bidding  and  other  aspects  of  the  negoti- 
ations between  distributors  and  exhibitors,  see  Ralph  Cassady,  Jr.,  "Impact  of  the 
Paramount  Decision  on  Motion  Picture  Distribution  and  Price  Making,"  31  Southern 
California  Law  Review  150,  160-165  (1958);  Royster  Drive-In  Theatres  v.  American 
Broadcast.-P.T.,  268  F.  2d  246  (C.A.  2,  1959),  cert,  denied  80  S.  Ct.  156   (1959). 

168 1956  Report,  p.  41.  Loew's  sales  manager  estimated  that  on  a  picture  with 
15,000  bookings,  bidding  is  used  to  allocate  the  film  in  only  3.2  per  cent  of  the 
situations.  1956  Hearings,  p.  372.  For  Warner  Bros,  and  RKO  estimates,  see  ibid., 
pp.  338,  581. 

iea1953  Hearings,  pp.  85,  146,  157,  208,  332,  369,  377-378. 

170 1956  Hearings,  p.  214;  Variety,  January  12,  1955,  p.  18. 

171  Variety,  June  27,  1951,  p.  5;  1956  Hearings,  p.  474. 
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The  final  complaint  of  exhibitors  has  been  that  distributors 
have  continued  illegal  resale  price  maintenance  by  indirectly  forc- 
ing theaters  to  keep  high  admission  prices.  Since  price  cutting  on 
early  runs  will  upset  the  pattern  necessary  for  successful  price 
discrimination,  distributors  have  searched  for  a  method  of  cir- 
cumventing the  injunction  against  fixing  admission  prices.  They 
do  this  not  by  demanding,  but  by  suggesting  appropriate  admis- 
sion prices.172  In  bidding  for  prereleases  and  early  runs,  distribu- 
tors insist  that  exhibitors  state  in  their  bids  the  admission  prices 
they  will  charge.  They  say  that  the  purpose  of  this  is  only  to  esti- 
mate the  expected  gross  on  a  percentage  bid.173  However,  bids  are 
awarded  only  to  theaters  which  will  raise  admission  prices  to  the 
suggested  amount.174  The  Antitrust  Division  apparently  has  found 
such  indirect  methods  of  illegal  resale  price  maintenance  excus- 
able.175 

It  would  seem  that  the  antitrust  decrees  have  been  at  most  a 
minor  factor  in  the  postwar  ills  of  independent  exhibitors.  Televi- 
sion and  drive-ins  have  taken  a  large  share  of  the  anticipated  thea- 
ter business.  A  freer  market  in  the  licensing  of  pictures  has  en- 
abled larger  independent  exhibitors  in  most  cases  to  compete  for 
films  on  an  equal  basis  with  the  large  circuit  theaters.  The  end  of 
market  regimentation  in  favor  of  the  circuits  has  undoubtedly 
enabled  many  independent  exhibitors  to  survive  the  declining 
demand. 

Impact  on  the  Public 

The  ambiguous,  unmeasurable  injunction  against  unreasonable 
clearance  and  the  subsequent  private  treble-damage  actions  by 
independent  exhibitors  have  lessened  the  degree  of  temporal  price 
discrimination  in  motion  picture  rentals  and  admissions.  At  the 
same  time,  the  rivalry  of  television  and  of  drive-in  theaters  has  led 
to  the  closing  of  more  than  5,000  smaller  theaters.  These  were 
some  of  the  most  conveniently  situated  neighborhood  theaters  and 
most  of  those  with  the  lowest  admissions,  the  ones  that  the  poorest 
group  in  the  economy  were  able  to  attend.  It  is  quite  probable 
that  such  lessened  price  discrimination  does  not  increase  society's 
welfare.  As  part  of  these  changes,  there  has  been  a  drop  in  film 
output,  and  first-  and  second-run  admissions  have  been  raised 

172 1953  Hearings,  pp.  171,  179,  230. 

173  Ibid.,  pp.  146,  345,  448;  1956  Hearings,  p.  474. 

™1953  Hearings,  pp.  149,  208,  230,  452,  487;  1956  Hearings,  pp.  80,  155. 

175 1956  Hearings,  pp.  737,  750. 
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even  more  than  could  be  attributed  to  the  general  inflation.  The 
Bureau  of  Labor  Statistics  motion  picture  admission-price  index 
(1947-1949  =  100)  for  the  year  1958  was  135.7.  That  for  all  read- 
ing and  recreation,  of  which  motion  pictures  is  a  part,  was  only 
116.7  in  1958,  and  the  total  consumer  price  index  was  123.5. 

Are  the  fewer  films,  higher  admissions,  greater  inconvenience, 
and  fewer  runs  in  which  to  see  a  picture  offset  by  the  increased 
quality  of  motion  pictures?  Many  of  the  film  critics  maintain  that 
there  are  more  pictures  of  what  they  consider  high  quality  than 
were  produced  in  the  preprosecution  period.  Much  of  this  change 
is  attributed  to  the  freer  entry  of  independent  producers  into 
the  market  which  resulted  from  the  Paramount  decrees.  Since  the 
decreased  output  and  shorter  release  patterns  are  only  partly 
caused  by  the  antitrust  decrees,  it  is  not  possible  to  draw  final  con- 
clusions whether  antitrust  actions  in  the  motion  picture  industry 
had  an  over-all  public  benefit.  I  believe  that  the  opening  of  the 
final  markets  to  the  independent  producers  will  have  a  long-run 
benefit  that  will  offset  any  increase  in  current  admission  prices 
that  could  be  attributable  to  the  lessened  admission-price  dis- 
crimination resulting  from  the  antitrust  decrees. 


VII 

Exhibition  Control  in  Chicago, 
The  Jackson  Park  Case 


The  Chicago  exhibition  market  of  approximately  310  theaters 
(1939),  as  herein  described,  illustrates  the  operation  of  the  key 
motion  picture  monopolies,  those  in  exhibition  in  the  majority  of 
American  cities.  The  Jackson  Park  case  was  a  private  treble- 
damage  action  under  the  Sherman  Act  by  an  exhibitor  on  the 
south  side  of  Chicago  against  the  five  major  integrated  motion  pic- 
ture firms  and  theater  subsidiaries  of  two  of  them.1  From  a  legal 
viewpoint  it  will  go  down  in  antitrust  history  as  establishing  a 
method  of  proving  damages  inflicted  by  local  theater  monopolies. 
From  an  economic  viewpoint,  it  is  notable  as  one  of  the  first  cases 
to  record  the  great  body  of  detailed  facts  necessary  to  show  the 
structure  and  operation  of  local  theater  monopolies.  As  one  of  the 
earliest  successful  cases,  the  Jackson  Park  case  and  its  decrees  have 
been  in  effect  long  enough  to  allow  an  evaluation  of  the  remedies 
adopted. 

Market  Structure  and  Control 

Motion  picture  exhibition  in  Chicago  from  about  1920  to  1946 
was  under  the  effective  control  of  Balaban  and  Katz  Corporation, 
a  subsidiary  of  Paramount  Pictures  Inc.  Paramount  had  acquired 
controlling  interest  in  Balaban  and  Katz  in  1926  and  subsequently 
acquired  more  than  98  per  cent  of  the  Balaban  and  Katz  stock.  In 
the  period  following  its  acquisition  by  Paramount,  Balaban  and 
Katz  owned,  leased,  or  controlled  between  38  and  49  theaters  in 

xBigelow  v.  RKO  Radio  Pictures,  150  F.  2d  877  (CCA.  7,  1945),  reversed,  327 
U.S.  251    (1946). 

[154] 
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Chicago  and  the  suburbs  and  27  in  other  cities  in  Illinois.  In  1939, 
its  39  operating  theaters  in  the  City  of  Chicago  comprised  only 
one-eighth  of  the  total.2  However,  these  theaters  numbered  most 
of  the  largest  and  contained  27  per  cent  of  the  seats  in  all  Chicago 
theaters.  They  had  an  average  seating  capacity  of  about  2,200, 
whereas  that  of  all  Chicago  theaters  together  was  only  1,000  seats 
a  theater. 

The  other  affiliated  circuit  operating  a  group  of  theaters  in 
Chicago  was  Warner  Brothers  Circuit  Management  Corporation. 
Warner  Brothers  operated  18  theaters,  mainly  on  the  south  side 
of  Chicago.  It  had  entered  exhibition  in  Chicago  in  1930  by  ac- 
quiring an  independentlv  owned  circuit.  Warner's  18  theaters  con- 
stituted 5.8  per  cent  of  all  theaters  in  Chicago;  they  contained  8.8 
per  cent  of  all  theater  seats  in  Chicago;  the  average  Warner  thea- 
ter seated  about  1,600  patrons. 

RKO  Theatres  Corp.  operated  one  theater  in  Chicago  before 
1943,  the  Palace,  a  downtown  theater  containing  2.534  seats.  In 
1943,  it  acquired  another,  the  Grand,  with  seating  capacitv  of 
1.199. 

Paramount,  through  Balaban  and  Katz,  owned  or  leased  six 
downtown  |  Loop  theaters  in  Chicago  and  about  30  of  the  largest 
neighborhood  theaters.  By  virtue  of  this,  it  was  dominant  in  the 
run  and  clearance  pattern,  adopted  for  all  local  theaters,  that  came 
to  be  known  as  the  Chicago  System  of  Release.  The  actual  pattern 
of  release  was  adopted  in  a  bargaining  process  in  the  local  trade 
association,  the  Chicago  Film  Board  of  Trade.  All  the  leading  dis- 
tributors, including  the  five  major  integrated  theater-owning  dis- 
tributors, were  members.  Each  of  the  five  majors  agreed  to  release 
its  pictures  on  Loop  first  run  in  Chicago  in  a  theater  owned  by 
Balaban  and  Katz,  or  at  the  RKO  Palace.  In  exchange,  Paramount 
and  RKO,  in  releasing  their  films  in  other  cities,  would  respect 
the  preemptive  claim  on  first  run  in  those  cities  of  the  local  thea- 
ters affiliated  with  one  of  the  other  five  majors. 

In  the  Chicago  situation.  Balaban  and  Katz,  as  the  dominant 
circuit,  bargained  to  monopolize  as  much  as  possible  the  first  three 
runs  of  all  first-grade  pictures.  Distributors,  who  might  want  more 
theaters  on  anv  aiven  run  in  order  to  maximize  rentals,  bargained 
for  such  a  pattern.  The  result  was  an  eleven-run  system  of  release, 
with  Balaban  and  Katz  in  the  controlling  position.  These  runs 
were  designated  as  follows: 

2 See    tabulation    in    T.N.E.C.    p.    13.    This    tabulation    failed    to    include    the 
McYickeTS,  of  which  Balaban  and  Katz  acquired  50  per  cent  control  in  1937. 
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1.  Loop  first  run  of  one  week  or  more  followed  by  21  days  clearance 
or  dead  time. 

2.  A  pre-release  run  of  three  weeks.  A  theatre  in  this  run  might  show  the 
film  in  any  one  of  the  three  weeks  in  which  it  had  available  screen  time.  If 
it  showed  the  film  in  the  first  week,  then  it  would  have  two  weeks  clearance 
over  B  pre-release.  If  it  showed  the  film  in  the  second  week,  it  would  have 
only  one  week  clearance  over  B  pre-release.  If  it  showed  the  film  in  the  last 
week  of  the  three,  it  would  have  no  clearance  over  B  pre-release. 

3.  B  pre-release  run  of  two  weeks.  A  theatre  in  this  run  screened  the  film 
any  half  week  during  the  two  weeks.  If  it  took  the  first  half  wTeek,  it  would 
have  ten  days  clearance  over  C  pre-release.  If  it  took  a  later  half  week,  it 
would  have  commensurately  shorter  clearance. 

4.  C  pre-release  run  of  one  week.  A  theatre  in  this  run  screened  the  film 
for  any  two  to  four  days  in  the  week.  The  remainder  of  that  week  would  be 
the  clearance  allowed  it. 

5.  First  Week  of  General  Release.  Most  theatres  in  this  and  later  runs  had 
three  changes  of  program  per  week.  For  films  shown  early  in  the  week,  the 
remainder  of  the  week  was  clearance.  For  those  shown  at  the  end  of  the  week 
there  would  be  no  clearance. 

6.  Second  Week  of  General  Release. 

7.  Third  Week  of  General  Release. 

8.  Fourth  Week  of  General  Release. 

9.  Fifth  Week  of  General  Release. 

10.  Sixth  Week  of  General  Release. 

11.  Seventh  Week  of  General  Release. 

Each  theater  in  Chicago  was  assigned  permanently  by  the  Film 
Board  of  Trade  to  one  of  the  eleven  runs.  Many  of  the  smaller 
theaters  in  the  later  general  release  runs  showed  second-grade 
westerns  and  action  films  not  subject  to  the  release  pattern  be- 
cause they  did  not  have  a  showing  on  Loop  first  run.  The  majority 
of  theaters,  however,  showed  the  first-grade  (A  product)  films  and 
thus  had  to  await  their  fixed  turns  in  the  17-week  release  pattern, 
the  standard  for  films  having  a  one-week  Loop  first  run. 

As  shown  in  table  44,  Balaban  and  Katz  and  RKO  operated  all 
the  theaters  in  Chicago  classified  as  Loop  first  run.  For  most  of  the 
15  to  20  years  before  1946,  Balaban  and  Katz  operated  6  Loop 
first-run  theaters  and  RKO  had  one.3  All  first  runs  were  exclusive 
in  one  theater. 

Balaban  and  Katz  and  Warner  Brothers  Circuit  Management 
Corporation  operated  all  the  theaters  in  Chicago  classified  as  A  pre- 
release. From  1930  to  1946,  from  6  to  9  A  pre-release  theaters  were 
operated  by  Balaban  and  Katz  and  2  were  operated  by  Warner 
Brothers.  The  9  theaters  did  not  show  the  same  film,  however. 
Every  week  3  to  6  pictures  finished  the  three  weeks'  waiting  time 

3Bigelow  v.  RKO  Radio  Pictures,  327  U.S.  251  (1946),  Record  pp.  636-637. 


Exhibition   Control  in  Chicago 

TABLE  44 

Theaters  Operating  in  First  Three  Runs  in  Chicago 
(1935-1946) 
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Theater 


Location 


Seating 
capacity 


Owner  or 
operator 


Loop  First  Run  (One  week  or  more  followed  by  three  weeks  clearance) 


Apollo 

74  W.  Randolph  Street 

1,383 

B&K 

Chicago 

175  N.  State  Street 

3,852 

B  &  K 

Garrick 

62  W.  Randolph  Street 

980 

B&K 

Oriental* 

20  W.  Randolph  Street 

3,206 

B&K 

Palace 

159  W.  Randolph  Street 

2,534 

RKO 

Roosevelt 

HON.  State  Street 

1,542 

B&K 

United  Artists 

45  W.  Randolph  Street 

1,707 

B&K 

State-Lakeb 

190  North  State  Street 

2,649 

B&K 

Grand0 

119  North  Clark  Street 

1,199 

RKO 

A  Pre-release  Run  (Three  weeks — film  shown  in  any  one  week  of  the  period) 


Avalon 

1645  E.  79th  Street  (South) 

2,385 

Warner 

Capitol 

7941  S.  Halsted  Street  (South) 

2,502 

Warner 

Granada 

6240  Sheridan  Road  (North) 

3,444 

B&K 

Harding 

2714  Milwaukee  Avenue  (North) 

2,990 

B&K 

Marbro 

4120  W.  Madison  Street  (West) 

3,931 

B&K 

McVickers 

25  W.  Madison  Street  (Loop) 

2,282 

1/2  B  &  K 

Riviera 

4746  Broadway  (North) 

1,943 

B&K 

Southtown 

610  W.  63rd  Street  (South) 

3,206 

B&K 

Tivoli 

6328  Cottage  Grove  Ave.  (South) 

3,420 

B&K 

Uptown 

4814  Broadway  (North) 

4,307 

B&K 

Varsity 

Evanston,  Illinois  (North) 

1,830 

B&K 

B     Pre-release  Run  (Two  weeks — film  shown  in  any  Yi  week  of  the  period) 


Belmont 

1632  Belmont  Avenue  (North) 

3,257 

B&K 

Century 

2820  N.  Clark  Street  (North) 

3,088 

B&K 

Congress 

2135  Milwaukee  Avenue  (North) 

2,890 

B&K 

Esquire 

58  E.  Oak  Street  (Near  Loop) 

1,400 

H.  &  E. 
Balaban  Corp. 

Gateway 

5218  Lawrence  Avenue  (North) 

2,094 

B&K 

Lamar 

Oak  Park,  Illinois  (West) 

1,009 

Independent 

Lido 

Maywood,  Illinois  (West) 

1,800 

Independent 

Mont  Clare 

7133  W.  Grand  Avenue  (West) 

1,200 

Independent 

Norshore 

1749  Howard  Street  (North) 

3,017 

B&K 

Nortown 

6320  N.  Western  Avenue  (North) 

2,086 

B&K 

Pantheon 

4642  Sheridan  Road  (North) 

2,035 

B&K 

Paradise 

231  N.  Pulaski  Road  (North) 

3,612 

B&K 

Piccadilly 

1445  Hyde  Park  Boulevard  (South) 

2,500 

Independent 

Regal 

4719  South  Parkway  (South) 

2,798 

B&K 

Rialto 

336  S.  State  Street  (Loop) 

1,500 

Independent 

Sheridan 

4038  Sheridan  Road  (North) 

2,654 

Independent 

State-Lakeb 

190  N.  State  Street  (Loop) 

2,649 

Independent 

Stratford 

715  W.  63rd  Street  (South) 

2,461 

Warner 

Teatro  del  Lago 

Wilmette,  Illinois  (North) 

1,082 

Independent 

Tower 

1520  E.  63rd  Street  (South) 

3,013 

B&K 

Source:  Essaness  Theatres  Corp.  v.  Balaban  &  Katz  Corp.,  No.  49  C  1315,  United  States 
District  Court  (N.D.  111.,  filed  1949),  Complaint,  pp.  56-57. 

a  Oriental  was  operated  by  B  &  K  as  Loop  first  run  from  1925  to  1934  and  in 
either  A  pre-release  or  B  pre-release  from  1934  to  1938. 

b  B  &  K  acquired  State-Lake  in  November,  1938.  Some  time  thereafter  it  was  moved 
up  from  B  pre-release  to  Loop  first  run. 

c  RKO  acquired  Grand  in  1943  and  opened  as  Loop  first  run  in  August,  1946. 
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after  Loop  first  run  and  were  available  for  A  pre-release.  As  a 
result,  only  2  theaters,  one  on  the  north  side  and  one  on  the  south 
side  received  exclusive  A  pre-release  runs  for  their  half  of  Chicago. 

Of  the  20  B  pre-release  theaters,  10  were  operated  by  Balaban 
and  Katz  which  also  had  a  one-half  interest  in  another,  and  one 
was  operated  by  Warner  Brothers.  One  was  operated  by  Harry 
and  Elmer  Balaban,  brothers  of  Barney  Balaban,  president  of 
Paramount,  and  of  John  Balaban,  president  of  Balaban  and  Katz. 
It  was  alleged  that  Barney  and  John  both  had  interests  in  H.  &  E. 
Balaban  Corporation.4  Thus  only  7  of  the  theaters  in  the  first  three 
runs  in  Chicago  were  independently  owned  and  all  of  these  were 
in  the  third  run. 

Of  the  theaters  classified  C  pre-release,  there  were  34  in  Chicago 
in  addition  to  15  in  its  suburbs.  Fourteen  were  wholly  owned  and 
operated  by  Balaban  and  Katz,  one  partly  owned  which  it  op- 
erated, and  3  which  it  partly  owned  but  did  not  operate.  H.  &  E. 
Balaban  Corporation  operated  3  and  had  a  one-half  interest 
in  one  it  did  not  operate.  Seven  were  operated  by  Warner 
Brothers.  Only  20  of  the  49  were  independently  operated. 

Of  the  81  theaters  in  first  week  of  general  release  in  Chicago  and 
suburbs,  Balaban  and  Katz  operated  or  had  interest  in  10,  H.  &  E. 
Balaban  Corporation  operated  one  and  had  a  partial  interest  in 
another,  and  6  were  operated  by  Warner  Brothers.  Of  the  1 15  thea- 
ters in  second  week  of  general  release  in  Chicago  and  suburbs, 
Balaban  and  Katz  operated  2,  H.  &  E.  Balaban  Corporation  op- 
erated 3,  and  W7arner  Brothers  operated  one.  All  of  the  40  theaters 
in  the  third  week  of  general  release  were  independently  operated, 
as  were  the  23  theaters  classified  from  fourth  to  seventh  week  of 
general  release. 

It  should  be  noted  that  theater  size  was  purportedly  one  of  the 
key  characteristics  in  assigning  theaters  to  a  playing  position. 
However,  as  can  be  seen  in  table  44,  Balaban  and  Katz's  Loop 
first-run  houses  ranged  in  size  from  the  3,852  seat  Chicago  theater 
to  the  980-seat  Garrick  theater.  Before  1944,  no  independently 
owned  Loop  theater  was  allowed  to  screen  films  on  Loop  first  run, 
regardless  of  size. 

The  Chicago  segment  of  the  national  combine  of  the  five  major 
circuits  clearly  illustrated  the  dominance  of  the  theater  branch. 
Local  affiliated  circuits  engaged  in  the  division  of  the  market  and 
were  powerful  enough  to  dictate  division  of  product.  In  Chicago, 

4  Essaness  Theatres  Corp.  v.  Balaban  &  Katz  Corp.,  No.  49  C  1315,  United  States 
District  Court  (N.D.  111.,  filed  1949),  Complaint,  p.  55. 
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Warner  Brothers  confined  its  theater  activities  to  the  areas  south 
of  B.  &  K.'s  Tivoli,  except  for  the  Symphony  theater  on  the  west 
side  of  the  city.  Balaban  and  Katz  took  the  early  runs  in  the  rest 
of  the  citv.  In  the  Loop  or  downtown  district,  Balaban  and  Katz 
and  RKO  split  the  product  of  leading  producers.  RKO  theaters 
took  all  Loop  first-run  exhibitions  of  pictures  released  by  RKO 
and  Universal  and  one-half  of  Columbia's  pictures.  Balaban  and 
Katz  theaters  took  all  Loop  first-run  exhibitions  of  Paramount, 
Loew's,  Twentieth  Century-Fox,  Warner,  and  one-half  of  Colum- 
bia's pictures/'  On  the  south  side  Balaban  and  Katz  and  Warner 
theaters  also  had  an  arranged  split  of  product.  Warner  Theaters 
screened  Warner  Brothers  Pictures  and  RKO  Radio  Pictures  on  A 
pre-release,  and  Balaban  and  Katz  screened  the  films  of  the  other 
six  leading  firms  on  A  pre-release. 

The  dominance  of  Balaban  and  Katz  in  the  Chicago  system  of 
release  is  further  illustrated  by  the  shifting  of  theater  playing  posi- 
tions forward  when  B.  8c  K.  acquired  interests  in  them.6  The  down- 
town State-Lake  theater  1 2,649  seats)  was  classified  B  pre-release 
until  it  was  acquired  by  B.  &  K.  in  1938.  Then  it  was  moved  to 
Loop  first  run.  The  McYickers  theater  (2,282  seats),  also  a  down- 
town house,  was  able  to  license  pictures  only  on  C  pre-release 
when  operated  by  Jones.  Linick.  and  Schaefer  in  1935.  In  1937.. 
after  Balaban  and  Katz  acquired  an  interest  in  it.  the  McYickers 
was  classified  A  pre-release.  The  Lamar  (1.009  seats),  and  Lake 
theaters  (1,454  seats)  in  suburban  Oak  Park  were  classified  C 
pre-release  and  first  week  of  general  release,  respectively,  before 
1936.  Only  after  a  50  per  cent  interest  in  the  company  operating 
the  Lamar  and  a  37.5  per  cent  interest  in  the  company  operating 
the  Lake  were  assigned  to  Balaban  and  Katz  were  the  theaters 
allowed  to  move  their  playing  positions  forward  one  week  in  the 
Chicago  system  of  release. 

A  theater  in  Loop  first  run  could  also  be  shifted  backward  in 
playing  position  if  such  a  change  served  a  purpose  for  Balaban  and 
Katz.  The  downtown  Oriental  Theatre  (3,206  seats)  was  operated 
as  Loop  first  run  by  Balaban  and  Katz  from  1925  to  1934.  From 
1934  to  1938  it  was  operated  in  either  A  pre-release  or  B  pre- 
release. In  1932  Balaban  and  Katz  used  its  market  control  to  force 
the  lessor  of  the  Oriental  to  reduce  the  rent  from  S3 2 7, 000  a  year 

5  Ibid.,  pp.  66-67. 

6  Ibid.,  pp.  71-S4.  See  Bigclow  v.  RKO  Radio  Pictures,  327  U.S.  251  1946), 
Record,  pp.  320,  354.  for  similar  allegations  in  regard  to  Granada  and  Marbro 
theaters  on  the  north  side  of  Chicago. 
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to  $200,000.  In  1938  Balaban  and  Katz  defaulted  on  the  rent  and 
surrendered  the  theater  to  the  owner.  The  subsequent  indepen- 
dent lessee  of  the  Oriental  was  denied  Loop  first-run  films  by  all 
distributors  of  first-grade  pictures. 

Admission  Prices  and  Film  Rentals 

As  pointed  out  in  chapter  iii,  the  system  of  spatial  and  temporal 
price  discrimination,  such  as  a  zone-and-run  system  of  film  re- 
leases, could  maximize  profits  only  with  fixed  relations  between 
admission  prices  in  the  different  runs.  Hence  it  is  not  surprising 
that  the  minimum  admission  to  be  charged  in  each  run  was  dis- 
cussed and  adopted  by  the  Chicago  Film  Board  of  Trade.  Each 
of  the  major  distributors  stipulated  the  minimum  admission  price 
to  be  charged  by  each  theater  in  his  yearly  block  booking  or  film 
license  agreements.  A  usual  clause  in  such  agreements  provided 
for  forfeiture  of  the  rest  of  the  year's  pictures  if  a  lower  admission 
was  charged,  a  penalty  that  could  mean  large  losses  in  a  system 
where  the  year's  pictures  of  all  other  distributors  were  already 
contracted  to  rival  theaters.  Table  45  lists  the  minimum  admission 
prices  in  each  of  the  first  six  runs  during  the  period  1937-1942. 
The  admission  prices  ranged  from  75  cents  in  Loop  first  run  to  20 
cents  in  second  week  of  general  release,  the  eleventh  week  after 
the  close  of  Loop  first  run. 

TABLE  45 

Runs,  Minimum  Admissions,  and  Typical  Box  Office  Receipts 

and  Film  Rentals,  Chicago 

(1937-1942) 


Specified 

Typical  theater  in  run 

Box  office 

minimum 

receipts,  1939 

admission 

(excluding 

Film  rentals 

Run 

(in  cents) 

Name 

taxes) 

paid,  1939 

Loop  first  run 

75 

Chicago 

$1,709,562.37 

$307,335.54 

A  pre-release 

50 

Avalon 

352,575.90 

105,152.18 

B  pre-release 

40 

Tower 

209,850.00 

69,580.00 

C  pre-release 

30 

Jeffery 

156,574.80 

43,863.00 

First  week,  general 

release 

25 

Jackson  Park 

88,490.81 

27,134.10 

Second  week,  general 

release 

20 

Hamilton 

57,320.70 

15,180.94 

Source:  Bigelow  v.  R.K.O.  Radio  Pictures,  327  U.S.  251    (1946),  Record  pp.  538, 
569-570,  Plaintiffs  Exhibits  47,  48,  173;  Warner  Exhibit  16. 
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The  Chicago  system  of  release  channeled  a  large  share  of  box 
office  receipts  into  first  run.  For  example,  as  shown  on  table  45,  in 
1939  the  Loop  first-run  Chicago  Theatre  had  thirty  times  the  box 
office  receipts  of  the  Hamilton  Theatre  in  second  week  of  general 
release.  The  Chicago  theater  had  almost  four  times  the  seating 
capacity  of  the  Hamilton.  The  use  of  percentage  rentals  in  Loop 
first  run  enabled  distributors  to  take  twenty  times  as  much  film 
rental  from  the  Chicago  Theatre  in  1939  as  thev  did  from  the 
Hamilton.  In  runs  other  than  Loop  first  runs,  flat  rentals  were 
the  usual  licensing  basis.  It  is  estimated  that  approximately  60  per 
cent  of  the  film  rentals  received  by  the  five  major  distributors 
from  Chicago  were  paid  by  the  20  per  cent  of  theaters  operated 
by  Balaban  and  Katz.  Warners,  and  RKO.  Five-sixths  of  this  was 
paid  by  Balaban  and  Katz.  Of  the  total  film  license  fees  paid  by 
the  affiliated  circuits  for  screening  films  in  Chicago,  95  per  cent 
was  paid  to  the  five  major  distributors.7 

Jackson  Park  Case 

As  discussed  in  chapter  v.  the  monopoly  of  Balaban  and  Katz  on 
the  first  three  runs  in  Chicago  and  the  conspiracy  with  the  dis- 
tributors to  maintain  their  monopoly  was  attacked  by  the  Justice 
Department  as  early  as  1 92S.S  Consent  decrees  and  fines  proved 
no  deterrent.  When  the  Jackson  Park  case  was  filed  in  1942,  Bala- 
ban and  Katz  still  dominated  the  determination  of  playing  posi- 
tion assigned  all  Chicago  theaters  bv  distributors  of  first-grade 
films. 

The  owners  of  the  Jackson  Park  theater,  in  suing  Balaban  and 
Katz,  Paramount,  RKO,  Warner  Brothers,  Loew's,  and  Twentieth 
Century— Fox,  alleged  that  defendants  monopolized  Loop  first  run 
and  A  pre-release  run  bv  a  conspiracy  to  maintain  the  Chicago 
system  of  release  and  an  illegal  price-fixing  scheme,  both  of  which 
violated  the  Sherman  Act.  A  secondary  theory  of  the  complaint 
was  that,  apart  from  the  illegality  of  the  Chicago  system  of  release, 
the  five  majors  illegally  discriminated  against  the  Jackson  Park 
theater  by  joining  in  refusing  to  allow  it  to  bid  or  to  negotiate  for 
an  earlier  playing  position. 

Defendants'  theaters  in  the  southeast  sector  of  Chicago  that 
were  considered  to  be  critical  rivals  of  the  Jackson  Park  and  their 
respective  playing  positions  are  listed  in  table  46.  This  release  pat- 

1  Ibid.,  p.  68. 

-  See  pp.  85  to  86. 
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TABLE  46 
Defendants'   and  Plaintiff's  Theaters  in  the  Southeast  Section  of  Chicago 


Capacity 

Year 

Year 

Theater 

(seats) 

opened 

acquired 

Owner 

Playing  position 

Number 

of  weeks 

after  end 

of  Loop 

first 

3,474 

1921 

1925 

Balaban  &  Katz 

Designation 

run 

Tivoli 

A  pre-release 

4 

Avalon 

2,385 

1927 

1930 

Warner  Bros. 

A  pre-release 

4 

Tower 

2,995 

1923 

1928 

Balaban  &  Katz 

B  pre-release 

7 

Jeffery 

1,804 

1924 

1930 

Warner  Bros. 

C  pre-release 

9 

Grove 

1,856 

1925 

1930 

Warner  Bros. 

C  pre-release 

9 

Maryland 

1,499 

1918 

1928 

Balaban  &  Katz 

C  pre-release 

9 

Jackson  Park 

1,420 

1916 

1936 

Bigelow  et  al. 

First  week 
general 
release 

10 

Shore 

1,496 

1927 

1930 

Warner  Bros. 

First  week 
general 
release 

10 

Hamilton 

999 

1916 

1930 

Warner  Bros. 

Second  week 
general 
release 

11 

Source:  Bigelow  v.  RKO  Radio  Pictures,  150  F.  2d  877  (CCA.  7,  1945). 

tern  had  prevailed  in  the  order  shown  for  at  least  15  years  before 
the  filing  of  the  Jackson  Park  case  in  1942.  Although  when  it  was 
opened  in  1916  the  Jackson  Park  theater  had  been  allowed  to 
license  films  on  first  neighborhood  run,  as  larger  theaters  were 
built,  it  was  assigned  to  playing  positions  behind  them.  After  the 
larger  theaters  in  Chicago  were  acquired  by  the  affiliated  circuits, 
the  release  pattern  became  permanently  fixed.9  No  theater  could 
change  its  playing  position  without  the  consent  of  Balaban  and 
Katz.  This  was  in  contrast  to  most  cities,  where  the  affiliated  cir- 
cuit was  not  as  strong  as  Balaban  and  Katz  was  in  Chicago.  In 
most  smaller  cities,  if  a  theater  met  certain  size  and  location  re- 
quirements, it  would  be  free  to  move  to  an  earlier  subsequent  run 
as  long  as  it  raised  its  admission  prices  to  those  fixed  for  that  par- 
ticular run  by  the  distributor's  combine.  In  the  larger  cities  where 

9  In  the  depression  of  the  1930's  certain  Balaban  and  Katz  theaters  were  shifted  to 
earlier  or  later  runs  in  an  effort  to  adjust  the  discrimination  pattern  to  new  levels 
of  total  income.  Bigelow  v.  RKO  Radio  Pictures  327  U.S.  251,  Record,  pp.  434, 
511. 
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the  majors  owned  many  subsequent-run  theaters,  such  changes  of 
playing  position  by  independent  theaters  were  prohibited. 

The  Jackson  Park  owners  had  protested  their  assignment  to  first 
week  of  general  release,  the  tenth  week  after  a  film  had  ended  its 
first  run.  They  had  requested  distributors  to  allow  them  to  bid 
for  films  one  week  earlier,  on  C  pre-release.  The  distributors  of 
first-grade  films  had  uniformly  refused  to  allow  bidding  for  films 
in  any  run  and  refused  to  negotiate  with  the  Jackson  Park  man- 
agement to  license  the  theater  films  in  C  pre-release.  Plaintiffs 
presented  evidence  of  the  uniform  release  pattern  and  the  uni- 
form designation  of  admission  prices  as  circumstantial  evidence 
of  the  conspiracy.  At  the  time  of  the  trial  the  records  of  the 
Chicago  Film  Board  of  Trade  had  not  yet  been  subpoenaed,  and 
no  direct  evidence  of  the  combine  was  available. 

In  1936,  the  earlier  agreements  reached  in  the  Chicago  Film 
Board  of  Trade  to  prohibit  double  features  in  Chicago  were  ter- 
minated. Upon  the  adoption  of  double  featuring,  the  picture  re- 
quirements of  most  theaters  doubled.  Before  double  featuring,  so 
many  pictures  were  available  that  the  B.  &  K.  and  Warner  Thea- 
ters on  the  south  side  could  not  screen  them  all.  Consequently,  the 
Jackson  Park  had  been  able  to  obtain  some  which  had  not  been 
previously  shown  in  the  Maryland,  Tower,  or  Jeffery  and  thereby 
drew  larger  than  usual  audiences.  Following  the  adoption  of  dou- 
ble featuring,  the  Jackson  Park  was  no  longer  able  to  obtain  any 
pictures  "clear"  of  the  near-by  affiliated  theaters  which  had  earlier 
runs.  At  about  the  same  time,  Bank  Night  was  prohibited.  Because 
of  these  factors,  the  Jackson  Park  theater's  admissions  and  profits 
dropped  sharply  starting  with  1937. 

The  plaintiffs  presented  two  types  of  evidence  of  damage.  On 
the  theory  that  the  entire  Chicago  system  of  release  was  illegal, 
plaintiffs  submitted  a  comparison  of  profits  before  and  after  the 
adoption  of  double  featuring,  which  adoption  made  it  impossible 
for  the  Jackson  Park  to  license  any  pictures  clear  of  the  prior  run 
theaters  operated  by  defendants.  Plaintiffs  used  the  profits  of  the 
four  years  before  July  28,  1937,  after  eliminating  estimated  Bank 
Night  receipts,  to  calculate  what  profits  had  been  before  double 
featuring.  As  shown  on  table  47,  they  were  $44,000  a  year.  Using 
this  figure  as  expected  profits  for  the  five-year  damage  period  fol- 
lowing July  28,  1937,  plaintiffs  subtracted  their  actual  profits  to 
calculate  the  amount  of  their  damage  as  $125,659.99. 

The  other  proposed  measure  of  damages  was  based  on  the  pos- 
sible finding  that  the  Chicago  system  of  release  was  not  illegal  but 
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TABLE  47 


Jackson  Park  Theatre  Damage  Computation:  Net  Profit  Comparison 
of  Four  Years  before  and  Five  Years  after  July  28,  1937 


Actual  net  profit 

Excess  of 

by  income  tax 

expected  profit 

Year 

Expected  profits* 

returns 

over  actual  profit 

7/28/37-12/31/37 

SI  8,927.00 

$13,215.32 

$  5,711.68 

1938 

44,000.00 

23,812.96 

20,187.04 

1939 

44,000.00 

20,140.60 

23,859.40 

1940 

44,000.00 

13,524.36 

30,475.64 

1941 

44,000.00 

13,150.05 

30,849.95 

1/1/42-7/27/42 

25,073.00 

10,496.72 

14,576.28 

Totals 

$220,000.00 

$94,340.01 

$125,659.99 

Source:  Bigelow  v.  RKO  Radio  Pictures,  327  U.S.  251  (1946),  Plaintiff's  Exhibit  48. 
a  Based  on  average  annual  net  profit  of  Jackson  Park  Theatre  for  4-year  period 
just  before  July  28,  1937,  after  eliminating  estimated  Bank  Night  receipts. 

that  denial  to  the  Jackson  Park  of  an  opportunity  to  negotiate  or 
to  bid  for  C  pre-release  access  to  film  was  illegal.  To  do  this  plain- 
tiffs presented  a  gross  profit  comparison  of  the  Jackson  Park  dur- 
ing the  damage  period  with  Balaban  and  Katz's  near-by  C  pre- 
release theater,  the  Maryland.  Although  the  Maryland  was  slightly 
larger,  its  balcony  was  kept  closed  most  of  the  time,  and  plaintiffs 
argued  that  this  made  the  theaters  the  same  size  and  hence  com- 
parable. Net  profit  comparisons  were  rejected  by  plaintiffs  as  not 
comparable  since  the  Maryland  had  very  large  rental  payments 
which  resulted  in  its  showing  net  losses  during  the  period  while 
the  owners  of  the  Jackson  Park  wrote  very  small  depreciation  ex- 
penses into  their  income  statement  and  showed  net  profits.10  As 
shown  in  table  48,  the  Maryland's  gross  profit  for  the  damage 
period  exceeded  that  of  the  Jackson  Park  theater  by  $115,982.34. 
On  the  evidence  submitted,  the  jury  made  a  finding  for  plain- 
tiff and  assessed  damages  of  $120,000.  Under  the  Sherman  Act 
these  damages  were  trebled  so  that  judgment  was  entered  for 
$360,000.  We  can  only  guess  how  the  jury  found  damages  of  ex- 
actly $120,000.  It  is  interesting  to  note  that  $120,000  is  approxi- 
mately the  average  of  the  two  alternative  damage  calculations  sub- 
mitted by  plaintiff. 

10  Attorney  for  the  Jackson  Park  argued  that  the  Maryland  was  operated  at  a 
loss  in  C  pre-release  week  purposely  as  part  of  the  illegal  scheme  that  channeled 
income  into  the  first  three  runs.  Bigelow  v.  RKO  Radio  Pictures,  327  U.S.  251, 
Record,  p.  482. 
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TABLE  48 
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Jackson  Park  Theatre  Damage  Computation:  Comparisons  of  Gross  Profits 
after  Deducting  Film  Rentals  with  Those  of  Maryland  Theatre 


Year 


Admissions 


Film  rentals  paid 


Gross  profit8 


Jackson  Park  Theatre 


7/28/37  to  12/31/37 

(prorated) 

$44,038.34 

$10,597.19 

$33,441.15 

1938 

92,934.83 

26,299.94 

66,634.89 

1939 

88,490.81 

27,134.10 

61,356.71 

1940 

83,772.77 

27,521.94 

56,250.83 

1941 

89,778.40 

27,185.74 

62,592.66 

1/1/42  to  7/27/42 

(prorated) 

54,360.80 

14,773.82 

39,586.98 

Total 

$453,375.95 

$133,512.73 

$319,863.22 

Maryland  Theatre 


7/28/37  to  12/31/37 

(prorated) 

$  63,294.55 

$18,717.54 

$44,577.01 

1938 

124,339.09 

41,478.93 

82,860.16 

1939 

130,194.54 

40,420.97 

89,773.57 

1940 

127,986.01 

42,448.35 

85,537.66 

1941 

120,605.81 

40,104.99 

80,500.82 

1/1/42  to  7/27/42 

(prorated) 

74,476.48 

21,880.14 

52,596.34 

Total 

$640,896.48 

$205,050.92 

$435,845.56 

Source:  Bigelow  v.  RKO  Radio  Pictures,  327  U.S.  251  (1946),  Plaintiff's  Exhibit  47. 
a  Excess  of  Maryland  gross  profit  over  Jackson  Park  gross  profit:  $115,982.34. 

The  Court  of  Appeals  upheld  the  jury  finding  of  an  illegal  com- 
bination.11 However,  the  Court  of  Appeals  reversed  the  trial  court 
judgment  on  the  ground  that  the  damages  found  by  the  jury  had 
not  been  proven.  The  court  held  that  the  judgment,  primarily  be- 
cause it  was  SI 20,000,  must  have  been  based  on  plaintiff's  first 
damage  theory,  that  the  entire  Chicago  system  of  release  was  il- 
legal. It  held  the  findings,  that  plaintiffs  suffered  damage  and  also 
the  amount  of  such  damage  to  be  speculative.  The  court  pointed 
out  that  both  proposed  comparisons  to  estimate  loss  of  profits  were 
based  upon  profits  earned  under  the  illegal  distribution  system, 
and  neither  purported  to  present  comparison  with  earnings  under 
a  free  market. 

On  appeal  to  the  Supreme  Court  of  the   United  States,   the 


Bigelow  v.  RKO  Radio  Pictures,  150  F.  2d  822,  877  (CCA.  7,  1945). 
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Court  of  Appeals  was  reversed,  and  the  judgment  for  plaintiffs  in 
the  District  Court  affirmed.12  The  high  court  held  that  "the  evi- 
dence was  ample  to  support  a  just  and  reasonable  inference"  that 
the  Jackson  Park  owners  were  damaged  by  defendants'  illegal  con- 
spiracy. It  held  that  both  classes  of  evidence,  the  comparison  of 
income  before  and  after  1937  and  the  comparisons  with  the  Mary- 
land, tended  to  show  the  fact  of  damage.  The  measure  of  damage 
was  also  held  not  to  be  too  speculative  and  uncertain.  The  court 
pointed  out  that  defendants'  wrong  had  prevented  a  more  precise 
computation,  since  their  conspiracy  eliminated  free  competitive 
conditions  necessary  for  a  more  accurate  comparison.  In  order  to 
prevent  the  wrongdoer  from  destroying  all  measure  of  damage  and 
thereby  preclude  recovery  by  the  injured,  the  jury  would  be  al- 
lowed to  make  a  reasonable  estimate  based  on  relevant  data  and 
render  its  verdict  accordingly.  The  profit  comparison  of  the  four- 
year  average  before  the  adoption  of  double  featuring,  which  had 
caused  the  Chicago  system  to  impinge  on  plaintiff's  business,  with 
that  of  the  later  damage  period  (table  47)  was  held  a  reasonable 
estimate  where  defendants'  wrong  prevented  making  a  more  pre- 
cise proof. 

Following  affirmance  by  the  Supreme  Court,  the  Jackson  Park 
case  was  remanded  to  the  District  Court.  On  April  8,  1946,  plain- 
tiffs filed  a  supplemental  complaint  asking  for  additional  treble 
damages  of  $600,000  for  losses  suffered  between  1942  and  1946, 
and  requesting  injunctive  relief  against  the  Chicago  system  of  re- 
lease. The  District  Court  held  that  the  basic  facts  proven  in  the 
first  trial  were  established  for  the  supplemental  proceeding  under 
the  legal  principle  of  estoppel  by  verdict.13  The  decree  of  October 
16,  1946,  as  modified  on  appeal  went  into  effect  on  November  19, 
1947.  In  addition  to  enjoining  the  illegal  combination  that  main- 
tained the  Chicago  system  of  release,  its  provisions  can  be  sum- 
marized as  follows: 

1.  First  runs  in  defendants'  Loop  theaters  were  limited  to  two  weeks  and 
subsequent  runs  in  defendants'  theaters  were  limited  to  one  week. 

2.  Clearance  or  waiting  time  between  Loop  first  run  and  subsequent  runs 
was  eliminated. 

3.  The  defendant  distributors  were  enjoined  from  conditioning  film 
licenses  upon  the  maintenance  of  minimum  admission  prices  or  including  in 
the  contracts  stipulations  fixing  minimum  admission  prices. 

12  Bigelow  v.  RKO  Radio  Pictures,  327  U.S.  251  (1946). 

™Bigelow  v.  RKO  Radio  Pictures,  1946-47  C.C.H.  Trade  Cases,  1J57,  475  (N.D. 
111.,  1946). 
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4.  Use  of  double  features  in  affiliated  theaters  to  restrict  the  supply  of  film 
available  to  independent  theaters  was  enjoined. 

5.  Granting  of  arbitrary  clearance  or  protection  to  defendants'  south  side 
theaters  over  the  Jackson  Park  theater  was  enjoined. 

6.  Preventing  the  Jackson  Park  theater  from  obtaining  films  for  first 
neighborhood  run  on  the  south  side  of  Chicago  at  a  fair  and  reasonable 
rental  was  enjoined.14 

The  additional  damage  claim  was  settled  for  $456,815.  This 
brought  the  total  damages,  costs,  and  attorneys'  fees  recovered  by 
the  Jackson  Park  from  the  five  major  firms  to  $970,322.15 

Impact  of  the  Jackson  Park  Decree 

The  Jackson  Park  decree  signaled  the  end  of  the  Chicago  system 
of  release.  It  was  followed  in  1948  by  the  Supreme  Court  decision 
in  the  Paramount  case  and  early  consent  decrees  by  two  of  the 
three  affiliated  circuits  operating  in  Chicago.16  As  a  consequence 
of  the  two  Supreme  Court  decisions  and  of  Section  5  of  the  Clay- 
ton Act,  which  made  decrees  in  criminal  prosecutions  under  the 
Sherman  Act  prima-facie  evidence  against  the  defendant  in  sub- 
sequent treble-damage  actions,  a  number  of  Chicago  theater  own- 
ers filed  treble-damage  actions  against  the  majors.  For  example, 
the  Monroe  Amusement  Corp.,  operators  of  the  Monroe  theater 
in  the  Loop,  sued  the  majors  for  $1, 580,000. 17  Essaness  Theatres 
Corp.,  operator  of  the  Woods  and  Oriental  theaters  in  the  Loop 
and  more  than  20  other  theaters,  sued  the  majors  for  treble 
damages  of  $32,455, 500. 18  By  1950  eleven  such  actions  by  ex- 
hibitors in  Chicago  were  pending.19  Although  many  cases  were 
settled,  new  ones  were  filed.  In  1952  there  were  still  eleven  such 
cases  by  Chicago  exhibitors  pending.20  The  majority  of  these  were 
settled,  and  the  settlements  usually  provided  that  the  defendant 
distributors  give  the  plaintiff's  theater  an  earlier  playing  position. 
For  example,  the  Piccadilly  theater  (2,500  seats)  in  a  high-rent  sec- 
tion of  the  south  side  of  Chicago  was  assigned  to  B  pre-release 
before    1947.   In  settlement   of  an   antitrust   action   against   the 

^Bigelow  v.  RKO  Radio  Pictures,  162  F.  2d  520    (CCA.  7,  1947),  cert,  denied, 
332  U.S.  817  (1947),  Record,  pp.  279-284;  see  Variety,  November  23,  1946,  p.  5. 
15Bigelow  v.  Balaban  and  Katz,  199  F.  2d  794  (C.A.  7,  1952),  Record,  p.  770. 

16  The  RKO  Radio  Pictures  consent  decree  was  entered  November  8,  1948,  and 
the  Paramount  Pictures  consent  decree  was  entered  March  3,  1949. 

17  Variety,  February  18,  1948,  p.  5. 

18  Essaness  Theatres  Corp.  v.  Balaban  &  Katz  Corp.,  No.  49  C  1315,  United  States 
District  Court   (N.D.  111.,  1949),  Complaint  p.  102. 

19  Variety,  May  24,  1950,  p.  27. 

20  Motion  Picture  Herald,  April  12,  1952,  p.  20. 
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majors,  the  owner  received  no  cash  but  was  guaranteed  first  neigh- 
borhood run  on  pictures  at  the  same  rentals  he  had  previously 
paid.21 

In  order  to  allay  charges  of  continued  illegal  discrimination  in 
favor  of  Balaban  and  Katz,  four  of  the  five  major  distributors 
adopted  competitive  bidding  for  films  on  the  first  two  runs. 
Loew's,  Twentieth  Century-Fox  and  RKO  Radio  Pictures  insti- 
tuted bidding  in  first  neighborhood  run  (second  run)  in  1947,  and 
Paramount  did  likewise  in  1950.22  Loew's  and  Twentieth  Cen- 
tury-Fox began  competitive  bidding  for  Loop  first  run  in  1948, 
and  Paramount  and  RKO  began  it  in  1950.23  Universal,  United 
Artists,  and  Film  Classics  also  adopted  competitive  bidding.24 

Even  with  the  market  opened  to  all  theaters  for  competitive 
bidding,  only  two  independent  theaters  in  the  Chicago  Loop  were 
showing  first  runs  of  A  films  in  1950.25  These  were  the  Oriental 
(3,206  seats)  and  the  Woods  (1,080  seats).  The  Oriental  began 
showing  Loop  first  runs  in  1947.  The  Woods  was  given  Loop  first 
runs  in  1944,  when  extended  first  runs  created  a  large  backlog  of 
films  awaiting  exhibition  in  Chicago  and  when  the  likelihood  in- 
creased that  the  majors  might  lose  the  Jackson  Park  or  Paramount 
case  or  both.  In  1950,  Balaban  and  Katz  were  operating  only  four 
first-run  theaters  in  the  Loop — the  Chicago,  the  State-Lake,  the 
Roosevelt,  and  the  United  Artists.  The  Apollo  had  been  wrecked 
and  the  Garrick  was  closed.  RKO  still  operated  the  Palace  and  the 
Grand. 

In  order  to  allocate  films  on  subsequent  runs  by  competitive 
bidding,  each  of  the  distributors  divided  the  city  into  bidding 
zones.  Paramount  Pictures  Corp.,  for  example,  adopted  a  plan  that 
divided  the  Chicago  area  with  its  two  suburbs,  Hammond  and 
Gary,  into  16  districts.26  In  each  district,  any  theater  might  bid 
for  first  neighborhood  run,  although  only  the  largest  35  to  45  ac- 
tually competed.  The  later  runs  were  negotiated  without  bidding. 
Within  the  16  zones,  113  theaters  were  designated  as  having  the 
size,  location,  and  appointments  to  make  them  eligible  to  nego- 

a-Variety,  July  23,  1947,  p.  7. 

^Bigelow  v.  Balaban  and  Katz,  199  F.  2d  794  (C.A.  7,  1952),  Record,  pp.  627,  657, 
762,  917. 

23  Ibid.,  Record,  pp.  633,  762,  768,  917. 

*lbid.,  Record,  pp.  303-304. 

25  Ibid.,  Record,  pp.  246,  761. 

28  Ibid.,  Record,  pp.  762,  772-808.  For  map  of  these  districts  see  Record,  p.  797,  and 
reproduction  in  Motion  Picture  Herald,  December  24,  1949,  p.  19. 
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tiate  for  second  neighborhood  runs.  Another  77  were  designated 
as  third  neighborhood  run. 

The  result  of  the  end  of  clearance  after  first  run  and  of  the  new 
zonings  established  by  distributors  was  a  much  faster  play-off  of 
films  through  the  city's  theaters.  By  1950,  instead  of  two  theaters, 
one  north  and  one  south,  playing  any  single  picture  on  first  neigh- 
borhood run,  as  under  the  old  Chicago  system  of  release,  Para- 
mount now  released  to  16.  Instead  of  4  to  6  theaters  showing  the 
picture  on  second  neighborhood  run,  as  under  the  former  system, 
Paramount  now  had  as  many  as  30.  Each  of  the  other  distributors 
established  similar  zoning  plans.  As  a  result,  by  1956  there  were 
43  theaters  in  the  Chicago  area  playing  regularly  on  first  neighbor- 
hood runs.27  Consequently,  most  pictures  had  completed  their 
Chicago  screenings  in  five  to  seven  weeks  instead  of  the  seventeen 
or  more  required  under  the  old  system.  Advertising,  especially 
word-of-mouth  advertising,  had  much  less  time  to  be  effective. 
This  accelerated  the  drop  in  admissions  that  was  due  primarily  to 
the  rivalry  of  television. 

The  effects  of  the  Jackson  Park  decree  on  the  Balaban  and  Katz 
Loop  and  outlying  theaters  is  reported  in  the  profit  and  loss  state- 
ments of  table  49.  Admissions  in  B.  &  K.  Loop  theaters  dropped 
25.5  per  cent  between  1946  and  1949,  whereas  those  of  the  outly- 
ing theaters  dropped  only  8.5  per  cent.  For  the  nation  as  a  whole, 
admissions  dropped  13.2  per  cent  in  the  period.  One  would  ex- 
pect such  a  redistribution  of  admissions  to  favor  the  neighborhood 
theaters  when  Loop  theaters  were  limited  to  two  week  runs  and 
allowed  no  clearance.  The  changes  in  rentals  paid  is  more  striking. 
Films  in  Loop  theaters  were  rented  on  a  percentage  basis,  many  on 
sliding  scales  that  increased  the  distributors'  percentages  as  gross 
admissions  rose.  Hence  the  25.5  per  cent  drop  in  admissions  in  the 
Balaban  and  Katz  Loop  theaters  from  1946  to  1949  was  accompa- 
nied by  a  37.7  per  cent  drop  in  rentals  paid  by  those  Loop  thea- 
ters. The  Balaban  and  Katz  outlying  theaters,  which  had  an  8.5 
per  cent  admissions  drop  from  1946  to  1949,  paid  22.7  per  cent 
more  film  rentals  in  1949.  This  reflected  the  sharp  curtailment  in 
the  B.  &  K.  monopoly  control  of  the  first  two  neighborhood  runs 
and  the  resulting  diminution  of  its  monopsony  power  in  the  film 
rental  market.  The  bidding  for  pictures  on  first  outlying  run 
meant  substantially  higher  film  rentals  to  distributors.  Film  ren- 
tals as  a  proportion  of  admissions  in  Balaban  and  Katz  outlying 

27 1956  Hearings,  p.  744. 
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TABLE  49 

Balaban 

and  Katz  Corporation:  Comparative  Income 

in  Loop  AND 

Outlying  Theaters 

(1946  and  1949) 

Loop  theaters* 

Outlying  theaters 

1946 

1949 

1946 

1949 

Admissions 
Expenses 

Film  rentals 

Salaries 

Advertising 

Rent,  taxes,  depre- 

$6,196,445.93 

1,961,568.99 
589,393.71 
379,455.19 

$4,613,400.80 

1,229,533.19 
625,972.33 
349,150.95 

$11,104,463.65 

2,714,448.97 

1,910,600.40 

305,263.86 

$10,166,752.85 

3,331,336.52 

2,122,595.06 

374,503.13 

ciation,  insurance 

and  repairs 
Supplies 
Program  costs 
All  other 

942,253.16 

34,092.87 

785,147.13 

380,149.16 

864,771.32 

41,157.06 

819,294.07 

421,390.19 

2,511,836.18 
102,778.33 
217,215.47 
990,731.97 

2,555,011.81 
104,190.42 
175,388.81 

1,079,429.97 

Total  expenses 

$5,072,060.21 

$4,351,269.11 

$  8,752,875.18 

$  9,742,455.72 

Operating  profit 

$1,124,385.72 

$    262,131.69 

$   2,351,588.47 

$      424,297.13 

Other  income 

$      78,619.23 

$    206,401.79 

$      635,186.04 

$      982,964.92 

Source:  Bigelow  v.  Balaban  and  Katz, 
Exhibits  108,  109. 

a  Five  wholly  owned  loop  theaters. 


199  F.  2d  794  (C.A.  7,  1952),  Petitioner's 


theaters  rose  from  24.4  per  cent  in  1946  to  32.8  per  cent  in  1949. 
The  effects  on  profits  were  even  more  marked.  Including  other 
income,  primarily  from  refreshments,  profit  in  Balaban  and  Katz 
Loop  theaters  was  down  61  per  cent  from  1946  to  1949  and  that 
of  the  outlying  theaters  was  down  53  per  cent. 

The  effects  of  the  Jackson  Park  decree  on  the  Jackson  Park 
theater's  admissions  are  shown  in  table  50.  The  Jackson  Park's 
playing  position  was  moved  up  from  first-week  general  release 
(tenth  week  after  Loop  first  run)  to  C  pre-release  (ninth  week 
after  Loop  first  run)  in  May,  1946.  It  was  moved  up  to  first  outly- 
ing or  first  neighborhood  run  in  November,  1947,  after  the  Court 
of  Appeals  affirmed  the  injunctive  relief  ordered  by  Judge  Igoe 
following  the  Supreme  Court  decision.  In  1948,  the  admissions  of 
the  Jackson  Park  increased  139  per  cent  over  1946  admissions. 
Since  the  injunction  required  the  major  distributors  to  give  the 
Jackson  Park  first  outlying  run  at  a  reasonable  rental,  the  Jeffery, 
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Admissions  (Excluding  Admission  Taxes)  of  Selected  South  Side  Theaters 

iiN  Chicago 
(1945-1951) 


Theaters 

Year 

Tivoli 

Tower 

Maryland 

Jackson  Park 

1945 

$488,556 

$271,871 

$130,550 

$  99,501 

1946 

607,647 

330,226 

165,841 

124,178 

1947 

591,615 

343,576 

192,940 

170,118 

1948 

524,580 

264,402 

232,897 

296,776 

1949 

479,365 

233,450 

196,240 

267,304 

1950 

405,775 

156,740a 

79,687b 

215,174a 

1951 

150,455 

Sources:  Bigelow  v.  Balaban  and  Katz,  199  F.  2d  794  (G.A.  7,  1952),  Record  870; 
Bigelow  v.  Loew's  Inc.,  201  F.  2d  25  (G.A.  7,  1952),  Record  224-225;  Tower  Building 
Corp.  v.  Loew's  Inc.,  No.  50  G  1307,  United  States  District  Court  (N.D.  111.,  1956), 
Record  743-745. 

a  Estimated  yearly  total  based  on  data  for  first  nine  months. 

b  First  half  of  1950  only. 

its  nearest  and  greatest  rival,  usually  was  given  film  on  second  out- 
lying run.  Under  the  old  Chicago  system  of  release,  the  Jeffery  had 
played  one  week  ahead  of  the  Jackson  Park.  A  maximum  profit 
pattern  of  rental  discrimination  caused  distributors  to  refuse,  in 
most  cases,  to  license  a  picture  to  both  theaters  at  the  same  time. 
By  1951,  admissions  of  the  Jackson  Park  had  dropped  49  per 
cent  from  the  1948  high.  Nationally,  admissions  dropped  only  11 
per  cent  between  the  two  years.  The  reason  for  the  Jackson  Park's 
greater  drop  was  that  it  lost  its  exclusive  first  outlying  run.  In 
late  1949,  a  store  building  one  and  one-half  blocks  from  the  Jack- 
son Park  was  converted  to  an  857-seat  theater,  called  the  Stony. 
On  January  30,  1950,  the  Stony  demanded  of  the  major  distribu- 
tors to  be  allowed  to  bid  against  the  Jackson  Park  for  films  on  first 
outlying  run.28  On  May  30,  1950,  Loew's  commenced  such  bid- 
ding. On  May  17,  1951,  Warner  Brothers  Circuit  Management 
Company  sold  the  Jeffery  and  Hamilton  to  its  former  manager  in 
that  area,  James  Coston.29  Coston  then  demanded  of  the  major 
distributors  that  he  be  allowed  to  bid  for  first  outlying  run  in  the 
area.  Loew's  filed  a  petition  for  construction  of  Section  V(b)  of 
the  injunction  of  October  16,  1946,  which  ordered  defendants  to 

28  Bigelow  v.  Loew's  Inc.,  201  F.  2d  25   (C.A.  7,  1952),  Record,  pp.  48-50. 

29  Ibid.,  Record,  pp.  92-93. 
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allow  the  Jackson  Park  first  outlying  run  on  the  south  side  at  a 
fair  and  reasonable  rental.  Loew's  asked  the  court  to  declare  that 
it  had  a  right  to  cause  the  Jackson  Park  to  bid  for  film  on  first  out- 
lying run  in  its  area,  as  all  theaters  on  first  outlying  run  in  Chicago 
except  the  Jackson  Park  had  been  forced  to  do.  Although  the 
District  Court  denied  Loew's  petition,  it  was  reversed  by  the 
Court  of  Appeals,  which  held  that  a  fair  and  reasonable  rental 
would  be  determined  by  competitive  bidding.30  The  result  of  ac- 
tive bidding  in  the  Jackson  Park  area  since  1950,  together  with  the 
decline  in  total  picture  output,  has  been  for  the  Jeffery  and  Stony 
to  win  the  bids  on  many  of  the  best  pictures,  leaving  the  Jackson 
Park  in  second  outlying  run  or  showing  reissues  and  poorer  pic- 
tures a  significant  part  of  each  year. 

The  saturation  of  television  combined  with  the  higher  rentals 
paid  because  of  competitive  bidding,  sharply  reduced  profits  of 
neighborhood  theaters  in  Chicago.  The  Jeffery,  for  example,  in 
the  period  from  May  18,  1951  to  May  27,  1952  showed  net  losses 
of  $7,938.31  With  the  end  of  the  fixed  admission  film  contract,  and 
many  more  theaters  exhibiting  fewer  total  pictures  at  the  same 
time,  admission-price  rivalry  became  more  frequent.  At  one  time 
in  1950,  when  it  was  playing  the  same  picture  as  the  near-by  Stony, 
the  Jackson  Park  cut  its  admission  to  20  cents.32  In  1951,  the 
Jackson  Park,  Tower,  Southtown  and  many  other  neighborhood 
theaters  were  showing  double  features  for  a  top  evening  admis- 
sion of  33  cents.33  As  shown  in  table  50,  the  Balaban  and  Katz 
theaters  in  the  Jackson  Park  area  also  showed  sharp  drops  in  total 
admissions  beginning  in  1950.34 

The  above  factors,  together  with  the  rivalry  of  the  drive-in 
theaters,  led  to  the  closing  of  many  independent  theaters.  In  the 
five  years  to  April,  1952,  35  drive-ins  were  built  in  the  Chicago 
area  with  the  equivalent  of  47,250  seats.35  In  that  period  156 
neighborhood  theaters  with  88,060  seats  closed.  Of  these  156,  91 
were  in  the  city  of  Chicago.  By  July,  1957,  132  of  the  former  310 
theaters  in  the  city  of  Chicago  had  closed.36 

*°Bigelow  v.  Loew's  Inc.,  201  F.  2d  25  (C.A.  7,  1952),  Cert,  denied,  345  U.S.  950 
(1953). 

31  Ibid.,  Record,  p.  142. 

32  Variety,  May  24,  1950,  p.  7. 

33  Ibid.,  May  9,  1951,  p.  5,  and  May  30,  1951,  p.  7. 

34  The  Tower  Theatre  was  disposed  of  by  Balaban  and  Katz  pursuant  to  the 
divorcement  decree  in  the  Paramount  case. 

35  Variety,  April  2,  1952,  p.  25,  and  May  14,  1952,  p.  4. 

36  Ibid.,  July  17,  1957,  p.  5. 
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Court  as  Regulatory  Commission 

The  injunctive  relief  ordered  on  October  16,  1946,  although  it 
undoubtedly  was  not  designed  to  have  such  effect,  made  Judge 
Igoe  of  the  United  States  District  Court  the  most  important  busi- 
ness decision-maker  in  Chicago  exhibition  for  the  next  seven 
years.  The  injunction  was  followed  by  a  continuous  series  of  peti- 
tions either  to  enforce  or  to  amend  it.  Each  of  the  rulings  on  these 
petitions,  most  of  which  related  to  particular  costly  and  popular 
films,  involved  prolonged  hearings  before  the  court  on  the  eco- 
nomic effects  of  the  marketing  restrictions.  Each  had  a  significant 
effect  on  the  allocation  of  total  admission  revenues  among  the 
theaters  in  the  Chicago  area. 

The  first  petition  was  filed  by  the  Jackson  Park  theater  owners 
approximately  two  months  after  the  decree  became  effective.  The 
effective  date  was  November  19,  1947.  The  court  was  asked  to  hold 
all  five  major  defendants  in  contempt  of  court  for  violating  the 
injunctive  decree.  Only  Balaban  and  Katz,  Paramount,  RKO,  and 
Twentieth  Century-Fox  were  held  in  contempt.37  Charges  against 
Warner  Brothers  and  Loew's  were  dismissed.  Those  defendants 
held  in  contempt  were  found  to  have  imposed  waiting  time  or 
clearance  after  Loop  first  run  in  violation  of  Section  VII  of  the 
Jackson  Park  decree.  Paramount  was  in  contempt  for  releasing  the 
film  Unconquered  on  a  roadshow  basis  for  Loop  first  run  and  then 
withdrawing  it  from  release.  Charges  of  illegal  double  featuring, 
extended  Loop  first  runs,  and  illegal  admission-price  fixing  were 
not  proved.  The  court  also  found  no  illegal  system  of  zoning,  for 
each  distributor  set  up  its  own  zoning  plan  for  Chicago. 

The  majority  of  petitions  to  the  court  were  for  extended  Loop 
first  runs  of  particular  pictures  beyond  the  two-week  limit  set  for 
Balaban  and  Katz  and  RKO  Loop  theaters.  The  Court  of  Appeals 
upheld  the  power  of  the  District  Court  to  grant  limited  suspen- 
sions of  this  provision  on  an  individual  picture  basis.38  The  court 
pointed  out  that  the  two-week  limit  "was  not  arrived  at  by  any 
magic  formula  or  scientific  process,"  but  was  "arbitrarily  fixed." 
Under  such  conditions,  it  was  held,  the  District  Court  had  power 
to  make  particular  exceptions  to  this  provision. 

The  petition  for  an  extended  run  of  Samson  and  Delilah  was 
typical  of  the  requests  for  extended  Loop  first  runs  in  defendants' 

37Bigelow  v.  RKO  Radio  Pictures,  78  F.  Supp.  250  (N.D.  111.,   1948),  appeal  by 
RKO  affirmed,  170  F.  2d  783    (C.A.  7,  1948). 
^Bigelow  v.  Twentieth  Century-Fox  Film  Corp.,  183  F.  2d  60   (C.A.  7,  1950). 
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theaters.39  Paramount  presented  evidence  that  the  picture  cost 
more  than  $6  million,  and  witnesses  testified  that  roadshow  mar- 
keting was  essential  in  order  to  recover  these  high  costs.  Upon  re- 
view of  the  facts,  Judge  Igoe  granted  an  indefinite  first  run  in 
the  Balaban  and  Katz  State-Lake  theater.  He  also  granted  three 
weeks  waiting  time  or  clearance  before  first  outlying  run.  Al- 
though in  most  cities  waiting  time  after  roadshow  runs  was  from 
two  to  six  months,  Judge  Igoe  stated  that  such  drastic  suspension 
of  the  Jackson  Park  decree  would  not  be  given.  Thomas  McCon- 
nell,  attorney  for  the  Jackson  Park,  argued  that  the  stating  of  the 
minimum  admission  to  be  charged  in  the  bids  by  the  Loop  thea- 
ters was  illegal  price  fixing  in  violation  of  the  decree.  The  court 
held  against  him  on  this  point  as  well  as  his  other  opposition  to 
the  extended  run. 

In  1950,  after  more  than  a  dozen  lengthy  hearings  on  petitions 
for  extended  first  runs  for  particular  pictures,  Balaban  and  Katz 
petitioned  the  trial  court  to  eliminate  the  two-week  limit  on  Loop 
first  runs,  to  eliminate  the  prohibition  on  clearance  after  Loop 
first  run,  and  to  end  the  limitations  on  double  featuring  in  the 
Loop  and  on  the  South  side.  Balaban  and  Katz  argued  that  condi- 
tions in  motion  picture  exhibition  in  Chicago  had  changed.  It 
pointed  out  that  (1)  the  Oriental  and  Woods  theaters  were  op- 
erating as  independently  owned  Loop  first  runs,  (2)  that  Balaban 
and  Katz  then  had  only  four  Loop  theaters  operating  on  first  run, 
(3)  that  divorcement  from  Paramount  pictures  pursuant  to  the 
decrees  in  the  Paramount  case  was  completed,  (4)  that  competitive 
bidding  in  the  Loop  and  on  first  outlying  run  was  prevalent,  (5) 
that  there  was  a  shortage  of  pictures  available  for  Loop  first  run, 
and  (6)  that  only  defendants  Balaban  and  Katz  and  RKO  were 
subject  to  the  limitations  whereas  independently  owned  Loop 
theaters  could  outbid  them  by  offering  distributors  extended 
Loop  first  runs.  It  argued  that  after  two  weeks  of  Loop  first  run 
and  three  runs  of  intensive  outlying  exhibition,  all  areas  in  Chi- 
cago had  finished  with  the  picture.  Such  quick  run-off,  it  was 
argued,  prevented  exhibitors  from  receiving  the  full  benefit  of 
advertising,  especially  the  word-of-mouth  advertising  of  early  run 
patrons.  It  stated  that  25  of  the  147  pictures  considered  suitable 
for  Loop  first-run  exhibitions  in  1949  would  have  been  held  over 
had  it  not  been  for  the  decree. 

Upon  review  of  the  record  of  the  hearing  on  this   petition, 

^Bigelow  v.  RKO  Radio  Pictures,  1950-1951  C.C.H.  Trade  Cases,  C62.587  (N.D. 
111.,  1950);  Variety,  March  8,  1950,  p.  5,  and  March  29,  1950,  p.  7. 
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which  filled  more  than  1,000  pages,  Judge  Igoe  denied  the  peti- 
tion. He  ruled  that  the  changes  had  not  been  of  such  significance 
as  to  allow  such  complete  freedom  from  the  injunctions.  He  com- 
mented on  the  amount  of  his  time  spent  administering  motion 
picture  exhibition  in  Chicago  as  follows: 

I  sincerely  hope  that  this  will  conclude  the  arguments  in  this  Bigelow  case 
for  a  long,  long  time. 

I  do  not  believe  that  any  court  at  any  time  has  ever  been  asked  to  hear 
more  frequently  and  at  greater  length  the  same  sort  of  a  situation,  and  have 
to  spend  as  much  time  as  has  been  done  in  the  Bigelow  case  by  this  court. 

Now  there  ought  to  be  an  end  to  this  litigation  sometime,  and  I  sincerely 
hope  this  is  the  end.  It  would  appear  as  if  we  were  trying  the  whole  case 
from  the  beginning;  I  do  not  think  it  was  ever  intended  that  that  should  be 
done  upon  a  hearing  of  this  kind.40 

On  appeal,  Judge  Igoe's  refusal  to  amend  the  two-week  limit  on 
Loop  first  run  and  the  prohibition  on  clearance  were  affirmed.41 
However,  the  appeals  court,  in  recognizing  the  effect  of  divorce- 
ment, ordered  the  limitations  on  double  featuring  removed.  It 
pointed  out  that  this  would  make  more  pictures  available  to 
neighborhood  theaters. 

After  five  years  of  operation  under  the  limitations  of  the  decree, 
RKO  also  attempted  to  obviate  their  effects  on  its  two  Loop  thea- 
ters. In  March,  1952,  it  gave  up  the  lease  on  the  largest,  the 
Palace.42  As  of  October,  1952,  it  petitioned  the  trial  court  to  de- 
clare that  its  remaining  Loop  theater,  the  Grand,  was  not  subject 
to  the  two-week  limitation.  It  argued  that  divorcement  made  it 
completely  independent  of  RKO  Radio  Pictures.  The  trial  court 
denied  the  petition,  finding  conditions  unchanged.  The  Court  of 
Appeals  reversed  the  trial  court,  ordering  it  to  make  specific  find- 
ings as  to  the  effects  of  divorcement.43 

Between  1947  and  the  end  of  1953,  41  petitions  for  extended 
Loop  first  runs  in  defendants'  theaters  were  filed  and  set  for  hear- 
ing before  the  court.  Of  these,  29  were  granted,  7  denied,  and  5 
withdrawn.  Although  Judge  Igoe  was  unhappy  with  this  burden 
of  successive  extended  hearings,  the  industry  was  even  more  un- 
happy with  him.  The  editor  of  the  Motion  Picture  Daily  com- 
mented: 

40  Bigelow  v.  Balaban  and  Katz,  199  F.  2d  794   (C.A.  7,  1952),  Record,  p.  1116. 

41  Bigelow  v.  Balaban  and  Katz,  199  F.  2d  794   (C.A.  7,  1952). 

42  Variety,  March  19,  1952,  p.  7. 

"Bigelow  v.  RKO  Radio  Pictures,  205  F.  2d  231  (C.A.  7,  1953),  cert,  denied, 
346  U.S.  886    (1953). 
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The  system  that  prevails  is  a  strange  phenomenon  in  American  life.  As- 
suming authority  from  Federal  Court  decisions,  a  Federal  judge  has  allowed 
himself  to  be  installed  as  an  absolute  dictator  over  the  economic  life  of  the 
motion  picture  industry  in  the  city  of  Chicago,  .  .  . 

Although  even  Hollywood  has  not  yet  produced  a  genius  who  presumed  to 
be  able  to  catalogue  audience  acceptance  of  motion  pictures  in  advance  of 
public  showing,  this  Chicago  judge,  caught  in  a  maelstrom  of  legalistic  tinker- 
ing with  business  operation,  undertakes  to  render  critical  opinion,  presup- 
posing popular  judgment.  Making  the  process  even  more  fantastic,  he  goes 
one  step  farther  and  makes  critical  rulings  without  even  seeing  the  picture 
in  question,  basing  his  views  on  descriptions  by  lawyers.  .  .  .44 

In  December,  1953,  Judge  Igoe  laid  down  his  burden.  He  sus- 
pended the  two-week  limit  on  Loop  first  runs  in  defendants'  thea- 
ters in  Chicago  for  six  months.45  After  extending  this  suspension 
for  some  months,  Judge  Igoe  terminated  the  injunction  which 
had  set  the  two-week  limit  on  Loop  first  runs  and  had  limited  film 
clearances  in  defendants'  theaters.46  This  was  the  result  of  an 
agreement  between  the  owners  of  the  Jackson  Park  and  the  de- 
fendants. 

Distributors  found  both  positive  and  negative  benefits  to  the 
return  to  extended  Loop  first  runs  in  Chicago.  A  distributor  with 
a  popular  picture  was  able  to  use  this  monopoly  power  to  obtain 
a  commitment  for  long  Loop  first  run  from  a  Loop  exhibitor.  By 
agreeing  to  pay  theater-operating  expenses  and  advertising  costs,  a 
distributor  was  able  to  obtain  a  film  rental  contract  giving  him  90 
per  cent  of  gross  admissions.47  Balaban  and  Katz  and  other  Loop 
exhibitors  sometimes  found  themselves  under  contract  to  show  a 
particular  film  for  many  weeks  more  although  admissions  dropped 
sharply  after  the  first  week  or  two.  Neighborhood  exhibitors 
found  the  reduced  film  supply  becoming  even  shorter.  Universal 
undertook  to  circumvent  the  lack  of  open  time  in  Loop  theaters 
by  exhibiting  on  first  run  in  21  neighborhood  houses  simultane- 
ously.48 Paramount  Pictures  met  this  shortage  of  theater  time  in 
the  Loop  by  purchasing  the  Esquire  theater  (1,400  seats),  just 
north  of  the  Loop.49  Here  again  we  see  the  distributors  searching 
for  means  to  insure  that  pictures,  almost  all  of  which  represented 

44  Motion  Picture  Daily,  January  4,  1952,  pp.  1,  5. 

45  Motion  Picture  Herald,  December  26,  1953,  p.  20. 
48  Ibid.,  September  18,  1954,  p.  13. 

47  Variety,  July  18,  1956,  p.  19. 

^Motion  Picture  Herald,  July  27,  1957,  p.  19. 

i0Ibid.,  November  2,  1957,  p.  24.  Since  this  theater  was  not  owned  by  a  defendant 
in  the  Paramount  case,  Paramount  Pictures  was  not  prevented  by  its  divorcement 
decree  from  purchasing  it. 
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investments  of  more  than  $1  million,  would  receive  sufficient  first- 
run  screenings  to  recover  costs.  As  explained  in  chapter  ii,  this  had 
been  the  motive  40  years  earlier  for  vertical  integration  by  dis- 
tributors. 

Conclusions 

The  effects  in  Chicago  of  the  Jackson  Park  and  Paramount  de- 
crees together  were  to  return  to  distributors,  the  owners  of  the 
copyrights  on  films,  the  monopoly  power  attaching  to  motion  pic- 
tures. Balaban  and  Katz  lost  its  dominant  control  of  the  market. 
Such  market  power  as  it  still  retained  could  not  be  used  effectively 
to  suppress  rival  independent  exhibitors  when  those  exhibitors 
were  able  to  bid  for  films.  The  curtailed  supply  of  films  and  the 
single  selling  requirements  of  the  Paramount  decree  made  it  ad- 
vantageous for  distributors  to  require  bidding  up  of  film  rentals, 
since  they  were  prohibited  from  bargaining  to  sell  pictures  in 
blocks.  Independent  exhibitors  obtained  a  much  freer  market  in 
which  to  license  films.  This  was  not  entirely  a  blessing.  Under  the 
Chicago  system  of  release,  they  were  subjected  to  the  illegal 
monopoly  power  of  Balaban  and  Katz,  but  they  were  largely  pro- 
tected from  market  rivalry  between  theaters.  In  the  period  after 
the  Jackson  Park  decree  they  were,  instead,  subject  to  the  legal 
monopoly  power  of  the  distributors,  derived  from  their  copy- 
rights on  popular  films.  Many  smaller  exhibitors  agreed  not  to  bid 
against  one  another  for  pictures  in  order  to  lessen  the  force  of  the 
distributors'  market  power.  The  rivalry  of  television,  however, 
and  the  consequent  decreased  demand  and  supply  of  feature  films 
also  made  for  increased  bargaining  power  of  the  distributors.  For 
these  changes  in  market  power,  resulting  primarily  from  changes 
in  technology,  exhibitors  had  no  remedy. 


VIII 

Private  Antitrust  Actions  in  the 
Motion  Picture  Industry 

Nature  and  Number  of  Actions 

Although  private  treble-damage  and  injunctive  actions  by  motion 
picture  firms  under  Section  7  of  the  Sherman  Act  date  almost  from 
the  beginning  of  the  industry,  no  statistics  are  available  on  the 
number  of  actions  before  the  Paramount  case.  Following  the  filing 
of  the  amended  complaint  in  the  Paramount  case  in  1940,  which 
published  a  summary  of  the  Department  of  Justice's  data  on  the 
national  combine,  private  actions  by  nonaffiliated  exhibitors 
against  the  majors  began  to  increase.  In  1944,  when  the  govern- 
ment moved  for  trial  in  the  Paramount  case,  40  private  actions 
were  pending  against  the  majors.1  Of  these,  29  requested  damages 
of  528  million.  The  other  11  requested  injunctions.  The  favora- 
ble decisions  in  the  Paramount  and  Jackson  Park  cases,  by  proving 
the  existence  of  the  nation-wide  conspiracy  of  the  majors  and  es- 
tablishing a  method  of  proving  damages,  resulted  in  a  marked  in- 
crease in  the  treble-damage  actions  by  exhibitors.  Consequently, 
by  1950,  there  were  94  such  actions  pending,  with  damage  claims 
of  $322  million.2  In  1950,  60  new  suits  were  filed  and  35  were 
terminated,  most  by  settlement.  As  a  result,  about  120  suits  were 
pending  at  the  beginning  of  1951.3  By  the  close  of  1951,  144  of 
these  actions  were  on  file,  with  damage  claims  of  S330  million.4 
Data  on  motion  picture  treble-damage  actions  from   1951    to 

1  Variety,  November  8,  1944,  p.  3. 
3  Ibid.,  February  1,  1950,  p.  5. 
3  Ibid.,  May  16,  1951,  p.  4. 

*  Ibid.,  December  5,  1951,  p.  5.  Loew's  reported  that  in  1951  it  paid  out  $511,271 
in  suit  settlements  and  legal  expenses.  Ibid.,  February  6,  1952,  p.  3. 

[•7»] 
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1957  have  been  compiled  and  are  shown  in  table  51.  The  number 
of  suits  filed  in  one  year  reached  a  high  of  86  in  1952.  Thereafter, 
the  figure  declined  to  only  33  in  1957.  This  decline  was  due  pri- 
marily to  the  running  of  the  statute  of  limitations  following  the 
entry  of  final  consent  decrees  in  the  Paramount  case.  Of  the  suits 
terminated,  the  majority  were  settled.  During  these  seven  years, 

TABLE  51 
Treble-damage  Actions  in  the  Motion  Picture  Industry 
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of  claims 
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1951 

55 

51 

S  94,829,101 

8 

1 

— 

— 

— 

1952 

86 

76 

116,505,366 

12 

3 

— 

— 

— 

1953 

67 

59 
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19 

6 

2 

4 

3 

1954 

38 

38 

55.349.000 

55 

4 

— 

— 

4 

1955 

42 

31 

61. 329. "50 

21 

1 

2 

3 

1 

1956 

30 

22 

50,929,000 

14 

19 

— 

2 

1 

195" 

33 

25 

21,838,707 

14 

9 

1 

— 

3 

Source:  Film  Daily  Year  Book,  1952-1958. 


settlements  terminated  143  actions.5  Only  24  actions  were  tried 
during  the  seven  years,  with  plaintiffs  winning  12  and  losing  12. 

Actions  Before  the  Paramount  Case 

As  was  noted  in  chapter  ii,  private  actions  under  the  Sherman  Act 
in  the  motion  picture  industry  were  first  filed  against  the  Motion 
Picture  Patents  Co.  and  its  subsidiaries.6  There  is  no  record  of 
how  many  of  these  cases  were  won,  lost,  or  settled.  Following  the 
organization  in  1922  by  the  leading  distributors  of  the  Motion 
Picture  Producers  and  Distributors  of  America  Inc.,  local  Film 
Boards  of  Trade  initiated  price  fixing  and  organized  boycotts  to 

5  United  Paramount  Theatres,  as  one  of  the  successors  to  Paramount  Pictures 
Inc..  reported  that  in  six  years  it  had  terminated  250  antitrust  actions  against  it 
either  by  settlement  or  by  judgment.  Ibid.,  February  13..  1957,  p.  7. 

*  Imperial  Film  Exch.  x.  General  Film  Co.,  244  F.  965  S.D.N.Y..  1915);  General 
Film  Co.  y.  Sampliner,  232  F.  95  (CCA.  6,  1916),  252  F.  443  (CCA.  6,  1918); 
Sampliner  v.  Motion  Picture  Patents  Co.,  243  F.  277  S.D.N.Y..  1917),  affirmed 
255  F.  242  (C.OA.  2.  1918),  reversed  254  U.S.  233  (1920);  Counterclaim  in  Motion 
Picture  Patents  Co.  x.  Eclair  Film  Co.,  208  F.  416  (N.J.,  1913).  A  petition  for  an 
injunction  to  order  a  member  of  the  patents  combine  to  continue  to  sell  to  an 
independent  exchange  was  denied.  Greater  New  York  Film  Rental  Co.  v.  Biograph 
Co.,  203  F.  39   (CCA.  2,  1913). 
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enforce  their  marketing  rules;  hence  they,  too,  were  subject  to 
private  antitrust  actions.7 

In  1930  the  Supreme  Court  upheld  the  government's  attacks  on 
the  clauses  in  standard  exhibition  contracts,  forcing  purchasers  of 
theaters  to  complete  prior  owners'  license  agreements  and  to  arbi- 
trate disputes.8  Following  these  successful  attacks  on  the  Film 
Boards  of  Trade  practices,  a  series  of  actions  were  filed  which 
tested  whether  clauses  that  violated  the  antitrust  laws  voided  the 
whole  standard  contract  or  only  those  specific  illegal  clauses  in  the 
agreements.  The  issue  was  usually  raised  in  suits  by  distributors 
charging  refusal  by  exhibitors  to  accept  or  pay  for  films  bought 
under  the  standard  contract.  The  cases  divided  almost  equally.9 

The  government  suits  against  the  Film  Boards  of  Trade,  by 
establishing  the  illegal  character  of  some  of  their  activities,  in- 
dicated a  direction  for  attack  by  independent  exhibitors  in  filing 
treble-damage  actions  against  the  oppressive  marketing  patterns 
enforced  by  the  boards.  In  the  Youngclaus  case,  an  exhibitor  was 
granted  an  injunction  against  enforcement  of  an  agreement  in  the 
Omaha  Film  Board  of  Trade  providing  for  uniform  clearance  and 
zoning  in  the  Omaha  Distribution  Territory.10  Likewise  an  in- 
junction was  upheld  against  the  leading  distributors  continuing 
their  combination  to  prohibit  double  featuring  in  Philadelphia.11 
In  this  case  testimony  of  a  meeting  specifically  organized  by  the 
industry  groups  to  deal  with  double  featuring  established  the  il- 
legal combine.  In  1934,  a  judgment  for  plaintiff,  based  on  illegal 
combination  in  the  local  Film  Board  of  Trade  to  rezone  the 
Seville  Theatre  of  Inglewood,  California,  was  reversed.  The  ap- 
peals court  held  that  attack  on  rezoning  which  made  plaintiff 
compete  with  a  near-by  theater  without  attack  on  the  zoning  sys- 
tem per  se  resulted  in  no  legal  measure  of  damages.12 

7  Binderup  v.  Pathe  Exchange,  263  U.S.  291  (1923).  A  directed  verdict  for  defend- 
ant was  reversed  on  a  complaint  charging  concerted  action  in  Omaha  Film  Board 
of  Trade  by  distributors  to  refuse  to  license  films  to  plaintiff  exhibitor. 

8  Paramount  Famous  Lasky  Corp.  v.  United  States,  282  U.S.  30  (1930);  United 
States  v.  First  National  Pictures,  Inc.,  282  U.S.  44    (1930).  See  chap,  ii,  p.  28,  supra. 

9  See  Comment,  "Status  of  the  Standard  Form  Contract  in  the  Motion  Picture 
Industry,"  42  Yale  Law  Jl.  431  (1933);  90  A.L.R.  1305  (1934);  see  Fox  Film  Corp. 
v.  Muller,  296  U.S.  207  (1935),  holding  that  such  controversies  about  the  validity 
of  standard  exhibition  contracts  presented  no  federal  question. 

10  Youngclaus  v.  Omaha  Film  Board  of  Trade,  60  F.  2d  538   (Neb.,  1932). 

11  Vitagraph  Inc.  v.  Perelman,  95  F.  2d  142  (CCA.  3,  1936),  affirming  Perelman 
v.  Warner  Bros.  Pictures,  9  F.  Supp.  729    (E.D.  Pa.,  1935). 

u First  Nat.  Pictures  v.  Robison,  72  F.  2d  37  (CCA.  9,  1934),  cert,  denied,  293 
U.S.  609    (1934). 
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Most  of  the  other  reported  federal  antitrust  cases  by  exhibitors 
against  major  distributors  and  affiliated  circuits  before  the  Para- 
mount case  were  won  by  the  defendants.13  The  majority  of  cases 
filed  under  Section  7  of  the  Sherman  Act  by  independent  exhibi- 
tors failed  in  proof  of  conspiracy  or  in  proof  of  damages.  As  to  the 
failure  to  prove  conspiracy,  plaintiffs  generally  neglected  to  take 
direction  from  the  Youngclaus  case.  Between  that  case  and  1950 
there  is  no  report  of  any  plaintiff  subpoenaing  the  records  of  his 
local  Film  Board  of  Trade  to  prove  combination  of  distributors 
among  themselves  or  with  affiliated  circuits  to  fix  runs,  clearances, 
or  admission-price  schedules  in  an  area.  The  circumstantial  evi- 
dence that  all  major  distributors  offered  identical  contracts  as  to 
run,  clearance,  and  specified  admission  price  was  usually  held  in- 
sufficient to  establish  illegal  combination.  Such  evidence  was 
found  to  be  as  consistent  with  innocence  as  with  illegality,  and 
presumption  in  favor  of  lawful  conduct  was  upheld.14 

In  the  Westway  case,  the  uniform  granting  by  the  five  major 
distributors  of  exclusive  first  run  to  a  theater,  followed  by  two 
weeks  clearance,  was  held  insufficient  to  prove  conspiracy.15  The 
court  in  that  case  went  on  to  hold  the  clearance  in  each  separate 
contract  a  reasonable  restraint  of  trade.  To  do  this  the  court  drew 
an  analogy  to  the  sale  of  business  or  property  where  the  seller 
covenants  not  to  reenter  the  business  and  compete  with  the  buyer. 

18  It  should  be  noted  that  since  films  moved  in  interstate  commerce,  actions  under 
state  antitrust  and  regulatory  laws  did  not  apply.  Paramount  Publix  Corp.  v.  Hill, 
11  F.  Supp.  478  (W.D.  Wis.,  1932)  (investigation  under  Wis.  statute  of  discrimina- 
tion in  favor  of  circuits  enjoined);  Glass  v.  Hoblitzelle,  83  S.W.  2d  796  (Tex.  Civ. 
App.,  1935)  (action  under  Texas  antitrust  laws  dismissed  for  want  of  jurisdiction); 
Metro-Goldwyn-Mayer  Dist.  Corp.  v.  Lamb,  (unreported,  N.  Mex.,  1933)  (New 
Mexico  statute  requiring  division  of  films  among  theaters  in  area  held  unconstitu- 
tional). Two  cases  do  seem  to  have  applied  state  antitrust  laws.  Love  v.  Kozy 
Theatre  Co.,  193  Ky.  336,  236  S.W.  243  (1921)  (specific  performance  of  a  lease 
denied  on  the  ground  that  operators  of  local  circuit  were  using  plaintiff's  theater 
to  monopolize  exhibition);  Peekskill  Theatre  Inc.  v.  Advance  Theatrical  Co.,  206 
App.  Div.  138,  200  N.Y.S.  726  (1923)  (injunction  granted  against  exhibitors  restrain- 
ing their  coercing  distributors  to  boycott  plaintiff). 

uRolsky  v.  Fox  Midwest  Theaters,  1932-1939  C.C.H.  Trade  Cases,  ^|55,132 
(W.D.  Mo.,  1936).  This  case  involved  the  assignment  of  playing  positions  to 
theaters  in  Kansas  City  on  the  basis  of  admissions  charged;  see  Shubert  Theatre 
Players  Co.  v.  Metro-Goldwyn-Mayer  Dist.  Corp.  (Unreported,  D.  Minn.,  1936). 
For  denial  of  temporary  restraining  order  on  charge  of  conspiracy  supported  by 
affidavits,  depositions,  and  documentary  evidence,  see  Broadway  Theatre  v.  Vita- 
graph,  92  F.  2d  445  (CCA.  5,  1937).  See  Warner  Bros.  Pictures  v.  Gittone,  110  F. 
2d  292  (CCA.  3,  1940),  reversing  30  F.  Supp.  823  (E.D.  Pa.,  1939). 

15  Westway  Theatre  v.  Twentieth  Century-Fox  Film  Corp..  30  F.  Supp.  830  (Md., 
1940),  affirmed  113  F.  2d  932  (CCA.  4,  1940).  "Uniform  action  is  not  necessarily 
concert  of  action."  Ibid.,  30  F.  Supp.  830,  833. 


182  Private  Antitrust  Actions 

This  analogy  seems  erroneous.  In  licensing  film  and  granting 
clearance,  a  distributor  merely  agrees  with  his  customer  not  to  sell 
that  same  product  (license  that  film)  to  other  customers.  There  is 
no  covenant  by  the  seller  to  leave  the  business  and  not  reenter  for 
a  fixed  period.  And  such  agreement  is  not  ancillary  to  the  sale  of 
a  business  or  property  together  with  good  will.  In  the  film-licens- 
ing case,  the  exclusive  run  or  clearance  granted  to  a  theater  is 
merely  an  exclusive  buying  agreement  for  the  benefit  of  the  ex- 
hibitor.16 The  exclusive  license  was  upheld  here,  however,  as  a 
permitted  incident  of  the  picture  copyrights  and  hence  a  reason- 
able restraint  of  trade. 

In  a  suit  involving  a  Gary,  Indiana  theater,  an  attack  was  made 
upon  the  playing  position  assigned  to  plaintiff  in  the  Chicago  sys- 
tem of  release.17  Again,  circumstantial  evidence  was  found  by  the 
judge,  trying  the  case  without  a  jury,  to  be  insufficient  to  establish 
conspiracy.  As  in  the  Westway  case,  the  individual  restraints  were 
found  to  be  reasonable.  Similar  rulings  were  made  in  a  Reading, 
Pennsylvania,  case.18  There  the  local  Warner  circuit  was  alleged 
to  have  combined  with  distributors  to  deny  plaintiff  films  so  that 
he  would  have  to  sell  his  theater  to  Warners  at  a  low  price.  This 
series  of  cases  tended  to  reinforce  the  major  affiliated  circuits  in 
their  belief  that  regimentation  of  motion  picture  exhibition  was 
a  reasonable  restraint  of  trade.  Only  when  one  theater  contracted 
for  the  season's  films  of  seven  of  the  eight  leading  distributors  was 
a  directed  verdict  for  defendant  on  a  charge  of  conspiracy  and  at- 
tempt to  monopolize  reversed.19 

The  difficulty  in  proving  damages  arose  from  the  fact  that  plain- 
tiff usually  was  not  forced  out  of  business  by  defendants.  His  lower 
profits  than  before  or  than  he  expected  could  be  argued  to  have 
resulted  from  many  other  causes.  In  the  Quittner  case,  plaintiff 
presented  substantial  evidence  of  conspiracy  of  the  distributors, 
but  the  case  was  dismissed  because  plaintiff  had  not  shown  that 
his  deprivation  of  films  resulted  from  the  conspiracy.20  In  addi- 

MSee  Comment,  "Refusals  to  Sell  and  Public  Control  of  Competition,"  58  Yale 
Law  JL,  1121  (1949). 

17  Gary  Theatre  Co.  v.  Columbia  Pictures  Corp.,  120  F.  2d  891    (CCA.  7,  1941). 
18Schad  v.   Twentieth   Century-Fox  Film   Corp.,   136  F.  2d  991    (CCA.  3,   1943). 

19  White  Bear  Theatre  Corp.  v.  State  Theatre  Corp.,  129  F.  2d  600  (CCA.  8, 
1942). 

20  Quittner  v.  Motion  Picture  Producers  and  Distributors  of  America  (Unre- 
ported, S.D.N.Y.,  1933).  See  Quittner  v.  Motion  Picture  Producers  and  Distributors 
of  America,  50  F.  2d  266  (S.D.N.Y.,  1931),  70  F.  2d  331  (CCA.  2,  1934);  Motion 
Picture  Herald,  October  22,  1934,  p.  22;  see  Comment,  32  Columbia  Law  Rev.  335, 
pp.   344-46    (1932).   Defendant's   proof  of  other   causes   contributing   to   plaintiff's 
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tion,  it  was  held  impossible  to  measure  damages  resulting  from 
having  to  substitute  lesser  quality  pictures  for  those  he  might  have 
rented  had  there  been  no  conspiracy.  In  the  Quemos  case,  it  was 
held  that  records  of  operations  of  the  theater  by  a  previous  owner 
would  not  prove  loss  of  profits  by  the  new  operator  of  the  theater.21 
Before  the  Jackson  Park  case,  no  motion  picture  cases  were  re- 
ported as  establishing  a  method  of  proving  damages  from  denial 
of  opportunity  to  negotiate  for  films. 

Conscious  Parallelism 

Even  before  the  established  proof  of  a  nation-wide  combination 
in  the  Paramount  case,  exhibitors  began  to  win  treble-damage 
actions  against  the  major  distributors  and  their  affiliated  circuits. 
This  resulted  not  from  the  offer  of  better  evidence  to  prove  con- 
spiracy but  a  lessening  by  the  courts  of  the  evidence  required  for 
the  inference  of  conspiracy  in  antitrust  cases.  The  doctrine  of  con- 
scious parallelism  begins  with  a  government  antitrust  action  in 
the  motion  picture  industry,  the  Interstate  Circuit  case.22  In  it, 
the  combination  was  inferred  from  the  fact  that  all  eight  leading 
distributors  knowingly  adopted  in  their  second-run  licenses  the 
specified  admissions  and  prohibition  on  double  features  which 
had  been  suggested  in  a  form  letter  to  all  of  them  from  the  local 
dominant  affiliated  circuit.23  The  Supreme  Court  minimized  the 
fact  that  there  was  other  evidence  of  tacit  conspiracy  and  em- 
phasized the  knowing  participation  of  each  distributor  in  the 
scheme.24 


theater  losses  was  held  a  valid  defense  in  Momand  v.   Universal  Film  Exchanges, 
172  F.  2d  37,  42   (CA.  1  1948).  cert,  denied  336  U.S.  967    (1949). 

21  Quemos  Theatre  Co.  v.  Warner  Bros.  Pictures,  35  F.  Supp.  949  (N.J.,  1940) .  As 
to  problem  of  pleading  damages,  see  United  Exhibitors  v.  Twentieth  Century-Fox 
F.D.  Corp.,  31  F.  Supp.  316   (W.D.  Pa.,  1940). 

22  Interstate  Circuit  Inc.  v.  United  States,  306  U.S.  208  (1939),  affirming  20  F.  Supp. 
868    (N.D.  Texas,  1937). 

23  See  p.  87  supra. 

24  "While  the  District  Court's  finding  of  an  agreement  of  the  distributors  among 
themselves  is  supported  by  the  evidence,  we  think  that  in  the  circumstances  of  this 
case  such  agreement  for  the  imposition  of  restrictions  upon  subsequent-run  ex- 
hibitors was  not  a  prerequisite  to  an  unlawful  conspiracy.  It  was  enough  that, 
knowing  that  concerted  action  was  contemplated  and  invited,  the  distributors  gave 
their  adherence  to  the  scheme  and  participated  in  it.  Each  distributor  was  advised 
that  the  others  were  asked  to  participate;  each  knew  that  cooperation  was  essential 
to  successful  operation  of  the  plan.  They  knew  that  the  plan,  if  carried  out,  would 
result  in  a  restraint  of  commerce,  which,  we  will  presently  point  out,  was  un- 
reasonable within  the  meaning  of  the  Sherman  Act,  and  knowing  it,  all  participated 
in  the  plan.  The  evidence  is  persuasive  that  each  distributor  early  became  aware 
that  the  others  had  joined."  306  U.S.  208  at  226-227. 
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The  Interstate  Circuit  decision  was  followed  three  years  later 
in  an  analogous  situation  of  tacit  agreement,  the  Masonite  case.25 
In  that  case,  each  of  the  competitors  of  defendant  Masonite,  pro- 
ducer of  patented  hardboard,  was  invited  to  and  did  become  a 
del  credere  agent  of  Masonite  to  sell  hardboard.  Although  each 
agency  agreement  with  its  price-fixing  clause  was  made  independ- 
ently, every  signer  was  informed  of  the  terms  of  each  of  the 
agreements  previously  made  with  others.  ".  .  .  it  is  clear  that,  as 
the  arrangement  continued,  each  became  familiar  with  its  purpose 
and  scope."  26  This  was  adequate  evidence  of  tacit  agreement 
among  the  sellers  and,  under  the  Sherman  Act,  sufficient  for  con- 
viction. However,  in  this  case,  as  in  the  Interstate  Circuit  case,  the 
court  chose  to  emphasize  the  knowing  participation  of  the  firms  in 
a  noncompetitive  marketing  program.  The  same  reasoning  and 
emphasis  was  followed  in  the  Paramount  case,  where  there  was  also 
much  circumstantial  evidence  that  agreement  was  present.27 

The  traditional  requirement  of  an  agreement,  actual  or  tacit,  in 
which  the  sellers  join,  was  abandoned  in  the  broadened  concert  of 
action  doctrine  of  the  second  American  Tobacco  case.28  The  court 
affirmed  the  conviction  of  the  "Big  Three"  tobacco  processors, 
producers  of  from  68  to  73  per  cent  of  small  cigarettes,  for  con- 
spiracy to  monopolize  and  monopolization  in  violation  of  Section 
2  of  the  Sherman  Act.  It  affirmed  a  finding  of  power  and  intent  to 
exclude  competitors  and  pointed  out  that  the  actual  exclusion  of 
competitors  was  unnecessary.  The  evidence  was  entirely  that  each 
firm  adopted  and  pursued  market  policies  which  restrained  trade, 
knowing  that  the  other  two  were  doing  likewise.29  Competition 
was  eliminated  by  a  program  of  entire  market  control,  consciously 
followed  by  each  major  firm  with  awareness  of  the  similar  policies 
of  the  others.30  Here  for  the  first  time  the  court,  without  any  evi- 

25  United  States  v.  Masonite  Corp.,  316  U.S.  265    (1942). 

26  316  U.S.  265,  275   (1942). 

27  United  States  v.  Paramount  Pictures,  334  U.S.  131  (1948);  see  similar  ruling  in 
United  States  v.  United  States  Gypsum  Co.,  333  U.S.  364  (1948). 

28  American  Tobacco  Co.  v.  United  States,  328  U.S.  781    (1946). 

29 147  F.  2d  93  at  100  et  seq.  (CCA.  6,  1944).  Tobacco  buyers  for  one  of  the  Big 
Three  refused  to  bid  in  markets  where  buyers  of  the  other  two  were  not  present. 
Each  firm  took  a  fixed  percentage  of  the  tobacco  offered  for  sale  in  each  market. 
Distinctive  grades  of  tobacco  were  established  for  which  only  one  company  would 
bid.  Defendants  raised  cigarette  prices  in  1931  when  costs  were  falling.  See  W.  H. 
Nicholls,  Price  Policies  in  the  Cigarette  Industry  (Nashville:  Vanderbilt  University 
Press,  1951). 

80  "No  formal  agreement  is  necessary  to  constitute  an  unlawful  conspiracy.  Often 
crimes  are  a  matter  of  inference  deduced  from  the  acts  of  the  person  accused  and 
done  in  pursuance  of  a  criminal  purpose.  Where  the  conspiracy  is  proved,  as  here, 
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dence  of  preconceived  agreement,  affirmed  an  inference  of  con- 
spiracy based  upon  proved  market  results — the  accomplished 
restraints  of  trade. 

In  1945,  with  the  Supreme  Court  decisions  in  the  Interstate 
Circuit  and  Masonite  cases  and  the  Circuit  Court  of  Appeals  deci- 
sion in  the  American  Tobacco  case  as  a  background,  two  private 
actions  in  the  motion  picture  industry  reached  appellate  courts. 
These  were  the  Jackson  Park31  and  Goldman  cases.32 

As  was  pointed  out  in  chapter  vii,  at  the  time  of  the  Jackson 
Park  trial,  attorneys  for  plaintiff  had  not  yet  subpoenaed  the  rec- 
ords of  the  Chicago  Film  Board  of  Trade  which  would  have 
proven  the  combination  to  maintain  the  Chicago  system  of  re- 
lease. Little  evidence  of  agreement  was  presented,  and  agents  of 
the  defendants  denied  that  one  existed.  The  Court  of  Appeals, 
however,  found  the  verdict  of  the  jury  for  plaintiff  to  be  sup- 
ported by  substantial  evidence.33  Its  reversal  of  the  trial  court's 
judgment  on  the  ground  that  damages  had  not  been  proven  was 
itself  reversed  by  the  Supreme  Court.  The  acceptance  by  the  Su- 
preme Court  of  both  methods  used  by  plaintiffs  to  prove  damages 
was  a  milestone  in  these  cases.34  It  obviated  the  only  major  barrier 

from  the  evidence  of  the  action  taken  in  concert  by  the  parties  to  it,  it  is  all  the 
more  convincing  proof  of  an  intent  to  exercise  the  power  of  exclusion  acquired 
through  that  conspiracy.  The  essential  combination  or  conspiracy  in  violation  of 
the  Sherman  Act  may  be  found  in  a  course  of  dealing  or  other  circumstances  as 
well  as  in  an  exchange  of  words."  328  U.S.  781,  at  809-810. 

^Bigelow  v.  RKO  Radio  Pictures,  150  F.  2d  877  (C.C.A.,  7,  1945),  reversed  as 
to  proof  of  damages,  327  U.S.  251  (1946).  See  chap,  vii,  supra,  for  an  analysis  of  the 
facts  in  this  case. 

32  William  Goldman  Theatres  v.  Loew's  Inc.,  150  F.  2d  738  (CCA.  3,  1945), 
opinion  on  remand,  69  F.  Supp.  103  (E.D.  Pa.,  1946),  affirmed  164  F.  2d  1021  (CCA. 
3,  1948),  cert,  denied,  334  U.S.  811  (1948). 

33  "True  no  specific  agreement  to  enter  into  such  conspiracy  on  the  part  of  the 
defendants  was  proven,  but  that  was  not  necessary.  Knowing  participation  by 
competitors  without  previous  agreement  in  a  plan,  the  necessary  consequence  of 
which  if  carried  out  is  unreasonable  restraint  of  interstate  commerce,  is  sufficient  to 
establish  an  unlawful  conspiracy.  Interstate  Circuit  Inc.  v.  United  States,  306  U.S. 
208."  150  F.  2d  877,  882   (CCA.'  7,  1945). 

34  In  the  Jackson  Park  case,  the  court  affirmed  the  adoption  by  the  jury  of  a  loss 
measurement  based  upon  the  comparison  of  earnings  before  and  after  the  advent  of 
double  featuring  caused  the  illegal  Chicago  system  of  release  to  reduce  plaintiff's 
receipts.  Bigelow  v.  R.K.O.  Radio  Pictures,  327  U.S.  251,  266  (1946).  Use  of  the 
other  damage  measurement  suggested  in  the  Jackson  Park  case,  comparison  of  gross 
profits  in  plaintiff's  theater  with  those  in  similar  theaters  of  defendant  which  had 
access  to  earlier  run  film,  was  affirmed  in  Milwaukee  Totvne  Corp.  v.  Loew's  Inc., 
190  F.  2d  561  (CA.  7,  1951),  cert,  denied  342  U.S.  909  (1952).  For  damage  measure- 
ment when  theater  is  forced  out  of  business,  see  Twentieth  Century-Fox  Film 
Corp.  v.  Brookside  Theatre  Corp.,  194  F.  2d  846  (CA.  8,  1952),  cert,  denied  343 
U.S.  942  (1952).  See  also  Bordonaro  Bros.  Theatres  v.  Paramount  Pictures,  203  F. 
2d  676   (CA.  2,  1953). 
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to  successful  treble-damage  actions  by  motion  picture  exhibitors 
other  than  proving  conspiracy. 

In  the  Goldman  case,  plaintiff  leased  the  downtown  Exchange 
Theatre  in  Philadelphia  (1,859  seats),  believing  he  would  be  able 
to  secure  first-run  pictures  from  defendants,  the  eight  leading  dis- 
tributors. Once  in  operation,  however,  he  was  uniformly  refused 
first-run  films  by  all  these  distributors  in  spite  of  the  fact  that  he 
offered  higher  license  fees  than  Warner  Brothers,  which  con- 
trolled all  the  other  downtown  theaters.  The  trial  court,  after 
hearing  the  case  without  a  jury,  held  these  facts  of  uniform  action 
not  to  establish  illegal  conspiracy.35  The  Court  of  Appeals  re- 
versed, holding  that  the  evidence  established  monopolization  by 
Warner  Brothers  of  first-run  exhibition  in  Philadelphia.  Noting 
defendants'  failure  to  present  testimony  that  there  was  no  agree- 
ment among  them  for  concerted  action,  the  court  also  held  that 
conspiracy  was  necessarily  inferable  from  the  evidence.36 

The  Ball  case  concerned  a  situation  analogous  to  the  Goldman 
case.  Uniform  denial  by  the  leading  distributors  of  first-run  films 
to  the  Penn  Theatre,  Ambridge,  Pennsylvania,  even  though  they 
had  supplied  it  first-run  film  previously  when  Paramount  owned 
one-half  of  the  lease,  was  held  by  the  district  court,  without  jury, 
to  be  insufficient  evidence  upon  which  to  find  conspiracy.37  The 
Court  of  Appeals  reversed.  The  uniform  denial  of  first-run  films  to 
plaintiff  did  not  give  one  defendant  a  monopoly  of  first-run  ex- 
hibition, as  had  happened  in  the  Goldman  case.  Nevertheless,  the 
court  held,  following  the  rules  of  the  Goldman  and  Interstate 
Circuit  cases,  that  the  inference  of  conspiracy  was  necessary  from 
the  facts  found  by  the  lower  court.38  Although  the  Paramount  de- 

35  William  Goldman  Theatres  v.  Loew's  Inc.,  54  F.  Supp.  1011    (E.D.  Pa.,  1944). 

39  "Plaintiff's  evidence  shows  that  there  is  concert  of  action  in  what  has  been  done 
and  that  this  concert  could  not  possibly  be  sheer  coincidence.  We  think  that  there 
must  have  been  some  form  of  informal  understanding."  William  Goldman  Theatres 
v.  Loew's  Inc.,  150  F.  2d  738,  743    (CCA.  3,  1945). 

"Uniform  participation  by  competitors  in  a  particular  system  of  doing  business 
where  each  is  aware  of  the  other's  activities,  the  effect  of  which  is  restraint  of 
interstate  commerce,  is  sufficient  to  establish  an  unlawful  conspiracy  under  the 
statutes  before  us."  Ibid.,  at  745. 

37  Ball  v.  Paramount  Pictures  Inc.,  67  F.  Supp.  1  (W.D.  Pa.,  1946),  reversed  169  F. 
2d  317  (CCA.  3,  1948)  (2-1  decision) ,  opinion  on  remand  81  F.  Supp.  212  (W.D. 
Pa.,  1948),  decree  modified  176  F.  2d  426,  1023  (C.A.  3,  1949),  cert,  denied  339  U.S. 
911    (1950). 

38  "They  [defendants]  say  further  that  each  appellee  simply  did  not  know  the 
others  were  shunning  the  Penn,  and  that  statement  is  incredible.  They  all  knew 
Paramount's  vital  interest  in  the  State.  This  was  Paramount's  ordinary  theatre 
arrangement  throughout  the  United  States  with  which  the  other  distributors  were 
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crees  were  not  yet  issued  and  could  not  be  used  as  prima-facie 
evidence  of  illegal  conspiracy,  the  court  cited  the  Supreme  Court's 
decision  in  the  Paramount  case  and  defendants'  past  "proclivity  to 
unlawful  conduct."  39 

In  the  Bordonaro  case,  involving  the  two  first-run  theaters  in 
Olean,  New  York,  a  jury  verdict  for  plaintiff  was  affirmed.40  The 
court  pointed  out  that  uniform  denial  of  films  to  a  theater  shown 
to  be  at  least  as  desirable  as  the  first-run  affiliates  of  the  majors 
made  out  a  prima-facie  case  under  the  antitrust  laws,  citing  the 
Jackson  Park  and  Goldman  cases.  There  was  thus  sufficient  evi- 
dence to  support  the  jury's  inference  of  conspiracy. 

As  a  legal  doctrine,  consciously  parallel  action  in  restraint  of 
trade  seems  to  have  reached  complete  acceptance  in  the  Milgram 
case.41  In  1949,  plaintiff  built  a  drive-in  theater  on  the  outskirts  of 
Allentown,  Pennsylvania.  Although  first-run  pictures  had  been  ex- 
hibited up  to  that  time  only  in  downtown  conventional-type  thea- 
ters, plaintiff  requested  the  eight  major  distributors  to  license 
first-run  films  to  him.  Upon  their  uniform  refusal,  he  filed  a  suit 
under  the  antitrust  laws.  The  evidence  was  entirely  of  consciously 
parallel  action.  The  trial  court  put  substantial  emphasis  on  its 
finding  that  in  this  "novel  problem  of  keenest  interest  to  every 
branch  manager,"  every  distributor  must  have  been  aware  of  how 
the  others  had  decided  to  respond  to  the  Milgram's  demands.42 
After  reviewing  the  earlier  conscious  parallelism  cases,  the  court 
concluded: 

In  practical  effect,  consciously  parallel  business  practices  have  taken  the  place 
of  the  concept  of  meeting  of  the  minds  which  some  of  the  earlier  cases  em- 
phasized. Present  concert  of  action,  further  proof  of  actual  agreement  among 
the  defendants  is  unnecessary,  and  it  then  becomes  the  duty  of  the  court  to 


constantly  dealing  .  .  .  They,  experienced,  shrewd  business  people  as  they  claim 
to  be  and  as,  in  fact,  they  are,  had  to  know  the  picture  bookings  and  the  entire 
situation  at  the  State."  Ball  v.  Paramount  Pictures,  169  F.  2d  317,  320  (CCA.  3, 
1948)    (2-1  decision). 

39  "When  an  industry  is  so  powerful  that  it  can  and  actually  does  refuse  to 
permit  the  existence  of  an  individual  enterprise  such  as  appellant's  within  its  con- 
fines (and  that's  what  the  shutting  off  of  first  runs  from  Penn  probably  amounts  to) 
that  industry  is  going  beyond  its  freedom  to  trade  as  it  chooses.  It  comes  into  sharp 
conflict  with  the  salutary  provisions  of  the  Sherman  and  Clayton  Acts.  It  is  acting 
unlawfully  in  restraint  of  trade."  Ibid.,  at  321.  See  Theatre  Inv.  Co.  v.  RKO  Radio 
Pictures,  72  F.  Supp.  650    (W.D.  Wash.,  1947). 

40  Bordonaro  Bros.  Theatres  v.  Paramount  Pictures,  176  F.  2d  594   (CCA.  2,  1949). 

41  Milgram  v.  Loew's  Inc.,  192  F.  2d  579  (C.A.  3,  1951)  (2-1  decision),  cert,  denied, 
343  U.S.  929  (1952). 

42  "It  is  incredible  that  each  proceeded  in  ignorance  of  how  the  others  were  deal- 
ing with  it."  Milgram  v.  Loew's  Inc.,  94  F.  Supp.  416,  418  (E.D.  Pa.,  1950). 
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evaluate  all  the  evidence  in  the  setting  of  the  case  at  hand  and  to  determine 
whether  a  finding  of  conspiracy  to  violate  the  act  is  warranted.43 

In  affirming  the  decree  for  plaintiff,  the  Court  of  Appeals  relied 
on  the  fact  that  the  part  of  the  Paramount  case  concerned  with 
proof  of  a  "conspiracy  to  fix  minimum  admission  prices  and  estab- 
lish uniform  clearances  and  runs  was  essentially  consciously  paral- 
lel business  practice."  44  The  court  also  relied  upon  the  Interstate 
Circuit,  Goldman,  and  Ball  cases.  The  rule  of  these  cases  was  ex- 
tended to  the  point  where  the  court  was  stating  in  effect  that  no 
evidence  of  conspiracy,  actual  or  tacit,  is  necessary  for  a  finding  of 
conspiracy.45  This  is  an  unnecessary  and  incorrect  reduction  in  the 
evidence  required  to  prove  conspiracy.  What  the  court  should 
have  said  was  that  undue  restraint  of  trade  violates  Section  1  of 
the  Sherman  Act,  whether  accomplished  by  conspiracy  or  by  in- 
dependent decision  of  each  firm  to  adopt  policies  identical  to 
those  of  the  other  sellers  in  the  market. 

The  lessening  of  the  evidentiary  requirements  to  prove  con- 
spiracy in  antitrust  cases  did  not  go  unchallenged.  In  cases  arising 
in  Baltimore  and  Cleveland,  trial  judges  were  affirmed  in  their 
findings  of  no  conspiracy  from  evidence  of  uniform  action  of  the 
leading  distributors  in  denying  plaintiffs  opportunities  to  nego- 
tiate or  bid  for  films  in  a  given  run.46  A  jury  verdict  for  defen- 
dants was  also  affirmed,  on  a  charge  of  conspiracy  of  the  distribu- 
tors to  release  films  on  moveover  first  run  to  one  theater  in 
Louisville,  where  the  only  evidence  was  of  parallel  action  in 
adopting  the  moveover  run.47  In  two  Los  Angeles  cases,  one  at- 
tacking denial  of  first-run  pictures  and  the  other  objecting  to  the 
length  of  clearance  before  plaintiff's  run,  judges  found  no  con- 
spiracy from  the  uniform  treatment  of  the  theaters  by  the  dis- 
tributors. The  emphasis  in  these  two  cases,  however,  was  on  the 

43  94  F.  Supp.  416,  419. 

44 192  F.  2d  579,  583  citing  United  States  v.  Paramount  Pictures,  66  F.  Supp.  323, 
341-346,  affirmed  334  U.S.  131,  146-147  (1948).  Since  the  events  in  this  case  oc- 
curred after  the  Paramount  case,  the  Paramount  decrees  could  not  be  submitted 
here  as  prima-facie  evidence  of  the  conspiracy.  See  the  following  subsection  of 
this  chapter. 

45  192  F.  2d  579,  584. 

"Windsor  Theatre  Co.  v.  Walbrook  Amusement  Co.,  189  F.  2d  797  (C.A.  4, 
1951);  G.  and  P.  Amusement  Co.,  v.  Regent  Theater  Co.,  107  F.  Supp.  453  (N.D. 
Ohio,  1952),  affirmed  216  F.  2d  749  (CA.  6,  1954),  cert,  denied  349  U.S.  904  (1955). 
See  Dipson  Theatres  v.  Buffalo  Theatres,  190  F.  2d  951  (C.A.  2,  1951),  cert,  denied 
342  U.S.  926  (1952),  and  Rushing  v.  Metro-Goldwyn-Mayer  Dist.  Corp.,  214  F.  2d 
542   (C.A.  5,  1954). 

47  Fifth  and  Walnut  v.  Loew's  Inc.,  176  F.  2d  587  (C.A.  2,  1949),  cert,  denied  338 
U.S.  894   (1949). 
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findings  that  the  patterns  of  runs  and  clearances  adopted  were 
reasonable  restraints  of  trade.48  The  uniform  marketing  policies 
were  found  to  have  resulted  from  independent  business  deci- 
sions.49 

The  cases  restricting  the  enlargement  of  the  doctrine  of  con- 
sciously parallel  action  in  restraint  of  trade  reached  a  climax  in 
the  Theatre  Enterprises  case.50  In  1949  plaintiff  built  the  Crest,  a 
new  theater,  in  a  shopping  center  6  miles  from  downtown  Balti- 
more. Although  all  the  theaters  previously  showing  first-run  films 
in  the  competitive  area  were  in  downtown  Baltimore,  plaintiff 
demanded  films  on  first  run  from  the  eight  major  distributors. 
Upon  their  uniform  refusal  to  license  first-run  films  to  him,  plain- 
tiff filed  suit  for  an  injunction  and  damages,  alleging  conspiracy 
in  violation  of  the  Sherman  and  Clayton  acts.  Plaintiff  presented 
evidence  of  guaranteed  offers  to  license  first-run  films  at  higher 
rentals  than  bid  by  the  downtown  theaters,  but  defendants  at- 
tacked these  as  not  being  made  in  good  faith.  From  a  judgment  on 
a  general  verdict  for  defendants,  plaintiff  appealed,  charging  error 
in  the  trial  court's  refusal  to  instruct  the  jury  that  the  only  ques- 
tion for  their  decision  was  the  amount  of  damages  which  the 
plaintiff  had  suffered.  Plaintiff  contended  that  he  should  have 
received  a  directed  verdict  as  to  defendants'  violation  of  the  anti- 
trust laws. 

The  Court  of  Appeals  affirmed  the  judgment  for  defendant, 
stating  that  the  evidence  would  support  the  inference  of  both  of 
the  opposing  parties.51  In  affirming  this  decision,  the  Supreme 
Court  delimited  the  necessary  and  possible  inferences  of  con- 
sciously parallel  action  as  follows: 

The  crucial  question  is  whether  respondents'  conduct  toward  petitioner 
stemmed  from  independent  decision  or  from  agreement,  tacit  or  express.  To 
be  sure,  business  behavior  is  admissible  circumstantial  evidence  from  which 
the  fact  finder  may  infer  agreement.  .  .  .  But  this  Court  has  never  held  that 
proof  of  parallel  business  behavior  conclusively  established  agreement  or, 
phrased   differently,    that    such   behavior    itself    constitutes   a    Sherman    Act 

^Fanchon  and  Marco  v.  Paramount  Pictures,  11  F.  Supp.  84  (S.D.  Calif.,  1951), 
affirmed  215  F.  2d  167  (C.A.  9,  1954),  cert,  denied  348  U.S.  912  (1955);  Chorak  v. 
RKO  Radio  Pictures,  196  F.  2d  225  (C.A.  9,  1952),  cert,  denied  344  U.S.  887 
(1952),  Justices  Black,  Reed,  and  Douglas  noting  dissent  from  the  denial. 

49 ".  .  .  all  of  the  clearance  negotiations  and  arrangements  of  the  distributor 
appellees  resulted  from  nothing  more  than  common  business  solutions  of  identical 
problems  in  a  highly  competitive  area."  Ibid.,  196  F.  2d  225,  230. 

50  Theatre  Enterprises  Inc.  v.  Paramount  Film  Distrib.  Corp.,  346  U.S.  537  (1954). 

51  Theatre  Enterprises  Inc.  v.  Paramount  Film  Distrib.  Corp.,  201  F.  2d  306,  313 
(C.A.  4,  1953). 
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offense.  Circumstantial  evidence  of  consciously  parallel  behavior  may  have 
made  heavy  inroads  into  the  traditional  judicial  attitude  toward  conspiracy; 
but  "conscious  parallelism"  has  not  yet  read  conspiracy  out  of  the  Sherman  Act 
entirely.52 

The  ruling  here  that  parallel  business  behavior  created  no  con- 
clusive presumption  of  conspiracy  follows  directly  from  the  eco- 
nomic analysis  of  markets.  Conditions  of  competitive  rivalry  or  of 
complete  cartelization  will  both  result  in  firms  charging  the  same 
prices  and  following  the  same  marketing  practices.  Hence  the 
presence  of  parallel  behavior  or  of  conspiracy  is  not  the  crucial 
part  of  a  Section  1  violation  under  the  Sherman  Act.  It  is  the  re- 
sulting restraint  of  trade  that  is  important,  whether  accomplished 
by  preconceived  plan  or  by  oligopolistic  adjustment  of  firms  in 
the  market.  For  this  reason  antitrust  actions  under  Section  1 
should  center  on  whether  there  is  an  illegal  restraint  of  trade, 
not  whether  it  was  accomplished  by  conspiracy  or  some  other 
means. 

The  author  has  argued  elsewhere  that  the  language  of  the 
Sherman  Act  is  sufficiently  comprehensive  and  was  intended  by 
the  Congress  to  hold  illegal  all  nonancillary  restraints  of  trade, 
even  though  effected  without  conspiracy.53  The  act  holds  illegal 
"every  contract,  combination  in  the  form  of  trust  or  otherwise, 
or  conspiracy,  in  restraint  of  trade. "  (Italics  mine.)  It  is  argued 
that  the  legal  condemnation  of  combinations  by  trust  or  otherwise 
was  designed  to  cover  nonancillary  restraints  of  trade,  regardless 
of  the  method  used.54  In  the  oligopolistic  market,  trade  may  be 
restrained  by  mere  policy  adjustments  of  one  firm  with  another. 
The  absence  of  preconceived  agreement,  actual  or  tacit,  in  the  pure 
conscious  parallelism  case  nevertheless  leaves  a  situation  where 
illegal  restraints  of  trade  may  be  the  result.  Senator  Sherman,  in 
commenting  on  the  original  draft  of  the  statute,  pointed  out  that 
the  emphasis  of  the  law  was  not  on  intention  but  on  the  market 
consequences.55 

52  346  U.S.  537,  540-541  (1954).  For  subsequent  opinions  elucidating  the  applica- 
tion of  this  rule,  see  Robbinsdale  Amusement  Corp.  v.  Warner  Bros.  Pict.  Dist. 
Corp.,  141  F.  Supp.  134  (Minn.,  1955),  appeal  dismissed  235  F.  2d  782  (C.A.  8,  1956), 
and  Orbo  Theatre  Corp.  v.  Loew's  Inc.,  156  F.  Supp.  770,  775  (Dist.  of  Col.,  1957), 
affirmed  261  F.  2d  380  (App.  D.C..  1958),  cert,  denied  359  U.S.  943  (1959). 

53  M.  Conant,  "Consciously  Parallel  Action  in  Restraint  of  Trade,"  38  Minnesota 
Law  Review,  797,  814    (1954). 

54  Congress,  in  passing  the  Sherman  Act,  left  no  area  of  its  constitutional  power 
to  curb  restraints  of  trade  unoccupied.  Apex  Hosiery  Co.  v.  Leader,  310  U.S.  469, 
495   (1940)  ;  United  States  v.  Frankfort  Distilleries,  324  U.S.  293,  299   (1945). 

55  "In  providing  a  remedy,  the  intention  of  the  corporation  is  immaterial.  The 
intention  of  a  corporation  can  not  be  proven.  If  the  natural  effects  of  its  acts  are 
injurious,  if  they  tend  to  produce  evil  results,  if  their  policy  is  denounced  by  the 
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Just  as  the  Theatre  Enterprises  decision  was  correct,  the  logic 
of  the  Milgram  case  was  clearly  wrong.  There  can  be  no  in- 
ference of  conspiracy  when  there  is  no  evidence  of  any  kind  of 
conspiracy.  The  inference  of  conspiracy  is  incorrect,  and  for  pur- 
poses of  the  democratic  requirement  of  exactness  in  criminal  law 
it  should  not  be  drawn.56  Hence  the  concept  of  consciously  paral- 
lel action  in  restraint  of  trade  will  survive  only  if  it  is  held  to  be 
a  separate  and  distinct  cause  of  action  under  the  Sherman  Act 
based  entirely  upon  the  proof  of  the  restraint  of  trade.57 

Legal  Effects  of  the  Paramount  Decrees 

The  Paramount  prosecution  and  decrees  were  a  prime  factor  mak- 
ing for  the  great  increase  in  private  treble-damage  actions  in  the 
motion  picture  industry  after  World  War  II.  Under  Section  5  of 
the  Clayton  Act,58  these  decrees  became  prima-facie  evidence  in 
later  private  actions  against  the  nation-wide,  illegal  combination 
which  existed  before  1946.  The  effect  of  this  section  was  to  give 
the  private  litigant  benefit  of  the  doctrine  of  estoppel  by  judg- 
ment as  if  he  had  been  a  party  plaintiff  to  the  government  suit.59 

law  as  against  the  common  good,  it  may  be  restrained,  be  punished  with  a  penalty 
or  with  damages.  ...  It  is  the  tendency  of  a  corporation,  and  not  its  intention, 
that  the  courts  can  deal  with."  21   Congressional  Record  2456    (1890). 

56  Jackson,  concurring  in  Krulewitch  v.  United  States,  336  U.S.  440  at  445,  451- 
452  (1949);  Cf.  Frankfurter  dissenting  in  Nye  and  Nissen  v.  United  States,  336  U.S. 
613,  626  (1949).  See  M.  Lasky,  "The  Long  Bow  or  Lucretius,  Book  IV,  Line  817," 
43  California  Law  Rev.  596    (1955). 

57  See  P.  Marcus,  "Antitrust  Bugbears:  Substitute  Products — Oligopoly,"  105  Venn. 
Law  Rev.  185,  204-211  (1956);  B.  R.  Sorkin,  "Conscious  Parallelism,"  2  Antitrust 
Bulletin  281    (1957). 

58  "A  final  judgment  or  decree  heretofore  or  hereafter  rendered  in  any  civil  or 
criminal  proceeding  brought  by  or  on  behalf  of  the  United  States  under  the  anti- 
trust laws  to  the  effect  that  a  defendant  has  violated  said  laws  shall  be  prima  facie 
evidence  against  such  defendant  in  any  action  or  proceeding  brought  by  any  other 
party  against  such  defendant  under  said  laws  or  by  the  United  States  under  section 
15a  of  this  title,  as  to  all  matters  respecting  which  said  judgment  or  decree  would 
be  an  estoppel  as  between  the  parties  thereto:  Provided,  that  this  section  shall  not 
apply  to  consent  judgments  or  decrees  entered  before  any  testimony  has  been 
taken  or  to  judgments  or  decrees  entered  in  actions  under  section  15a  of  this  title." 
Clayton  Act,  Section  5  (a) ,  15  U.S.  C.A.  Section  16  (a),  as  amended  July  7,  1955. 

59  Eagle  Lion  Studios  v.  Loew's  Inc.,  248  F.  2d  438  (C.A.  2,  1957),  affirmed  by 
equally  divided  court,  358  U.S.  100  (1958).  See  Emich  Motors  Corp.  v.  General 
Motors  Corp.,  340  U.S.  558  (1951).  The  decrees  in  the  prosecutions  of  large  non- 
affiliated circuits,  which  had  been  companion  cases  to  the  Paramount  case  also 
became  the  basis  of  private  antitrust  actions.  Duffy  Theatres  v.  Griffith  Consol. 
Theatres,  208  F.  2d  316  (C.A.  10,  1953),  cert,  denied  347  U.S.  935  (1954);  Webster 
Rosewood  Corp.  v.  Schine  Chain  Theatres,  157  F.  Supp.  251  (N.D.N.Y.,  1957), 
affirmed  263  F.  2d  533  (C.A.  2,  1959)  cert,  denied  360  U.S.  912  (1959),  holding  that 
since  the  degree  in  the  Schine  case  was  based  on  findings  of  activities  before  May, 
1942,  it  could  be  prima-facie  evidence  of  conspiracy  only  for  the  period  before  that 
date.  See  Bookout  v.  Schine  Chain  Theatres,  253  F.  2d  292   (C.A.  2,  1958). 
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The  congressional  purpose  in  enacting  the  section  was  to  mini- 
mize the  burdens  for  injured  private  suitors  by  making  available 
to  them  all  matters  previously  established  in  the  government 
action. 

Some  of  the  exhibitors  who  filed  actions  early  for  treble 
damages  or  injunctions  or  both  against  any  of  the  Paramount 
defendants  found  themselves  unable  to  benefit  from  the  successes 
of  the  government.  Section  5  provides  for  admission  in  private 
suits  only  of  final  judgments  or  decrees  in  government  actions. 
Thus  the  1946  decision  of  the  trial  court  in  the  Paramount  case 
was  not  admissible  in  a  private  action.60  Likewise  the  Findings  of 
Fact  and  Conclusions  of  Law  entered  at  the  trial  of  the  Paramount 
case  and  the  opinion  and  mandate  of  the  United  States  Supreme 
Court,  offered  in  evidence  in  a  private  action  before  any  final  de- 
crees had  been  entered,  were  properly  excluded.61 

The  first  two  final  decrees  entered  in  the  Paramount  case  were 
the  consent  decrees  of  RKO  and  Paramount,  following  remand  of 
the  case  from  the  Supreme  Court.  When  sued  in  subsequent  pri- 
vate actions,  the  two  firms  argued  that  these  were  the  type  of  con- 
sent decrees  inadmissible  in  private  actions  under  the  final  proviso 
of  Section  5(a)  of  the  Clayton  Act.  Since  they  were  consent  de- 
crees issued  after  trial,  they  were  nonetheless  held  admissible  as 
prima-facie  evidence  against  those  defendants  in  private  actions.62 
Furthermore,  once  final  decrees  in  the  government  action  were  put 
in  evidence,  plantiff  might  read  into  the  record  such  parts  of  the 
accompanying  findings  of  fact  and  conclusions  of  law  as  related  to 
the  charge  contained  in  his  complaint.63 

The  government  decrees  became  admissible  as  evidence  against 
the  eight  defendants  and  against  their  local  distribution  subsi- 
diaries.64 These  final  judgments  were  admissible  as  prima-facie 
evidence,  however,  only  of  issues  before  the  court  in  the  Para- 

^Duluth  Theatre  Corp.  v.  Paramount  Pictures,  72  F.  Supp.  625  (Minn.,  1947); 
Dickinson  v.    Twentieth    Century-Fox  Film   Corp.    (unreported,   W.D.   Mo.,    1949). 

"Fifth  and  Walnut  v.  Loew's  Inc.,  176  F.  2d  587  (C.A.  2,  1949),  cert,  denied, 
338  U.S.  894   (1949). 

62  Homewood  Theatre  v.  Loew's  Inc.,  110  F.  Supp.  398,  409  (Minn.,  1952),  appeal 
dismissed  207  F.  2d  263  (C.A.  8,  1953);  Grand  Opera  Co.  v.  Twentieth  Century- 
Fox  Film  Corp.,  137  F.  Supp.  305  (E.D.  111.,  1955),  reversed  235  F.  2d  303  (C.A.  7, 
1956) . 

63  Twentieth  Century-Fox  Film  Corp.  v.  Brookside  Theatre  Corp.,  194  F.  2d  846 
(C.A.  8,  1952),  cert,  denied  343  U.S.  942  (1952);  Sablosky  v.  Paramount  Film  Dist. 
Corp.,  137  F.  Supp.  929,  935  (E.D.  Pa.,  1955). 

64 Don  George,  Inc.  v.  Paramount  Pictures,  111  F.  Supp.  458,  469  (W.D.  La., 
1951).  In  this  case,  the  Paramount  decrees  were  held  admissible  against  Columbia 
Pictures  of  Louisiana. 
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mount  case  and  actually  determined  by  the  decrees.65  They  were 
merely  presumptive  evidence  of  the  national  conspiracy  among 
the  eight  defendants.  In  the  national  prosecution,  the  government 
did  not  and  was  not  required  to  demonstrate  the  impact  of  this 
conspiracy  in  each  particular  locality.  For  this  reason,  a  plaintiff  in 
his  subsequent  private  action  had  to  produce  additional  evidence 
of  the  effect  of  the  conspiracy  upon  his  business.66 

There  is  no  doubt  that  the  decrees  in  the  Paramount  case  must 
be  admitted  in  evidence  in  private  actions  where  the  alleged  in- 
juries occurred  in  the  same  years  as  those  in  the  government  ac- 
tion.67 But  where  the  alleged  conspiracy  in  the  private  action  took 
place  after  the  Paramount  decisions,  as  alleged  by  a  theater  which 
began  operations  in  1949,  the  Paramount  decrees  were  held  not 
properly  admitted.68  If  the  government  decrees  are  admitted  in 
this  latter  type  of  action  a  proper  instruction  to  the  jury  directs 
that  they  are  prima  facie  evidence  only  of  a  conspiracy  that  took 
place  before  the  one  alleged  in  the  complaint.69 

The  government  action  in  the  Paramount  case  also  aided  in- 
dependent exhibitors  in  their  private  antitrust  actions  because  the 
statute  of  limitations  was  suspended  during  its  pending.  Before 
1955,  the  appropriate  state  statute  of  limitations  was  suspended 
by  the  Clayton  Act  for  private  parties  injured  by  a  defendant 
during  pendency  of  a  government  antitrust  action.70  After  1955, 
the  newly  adopted  four-year  federal  statute  of  limitations71  was 
suspended  during  the  pendency  of  the  government  antitrust  ac- 
tion.72 Under  the  present  law,  the  private  action  arising  from  the 

^Partmar  Corp.  v.  Paramount  Pictures  Theatres  Corp.,  347  U.S.  89,  102  (1954); 
toew's  Inc.  v.  Cinema  Amusements  Inc.,  210  F.  2d  86,  90  (C.A.  10,  1954),  cert, 
denied  347  U.S.  976   (1954) . 

"DeLuxe  Theatre  Corp.  v.  Balaban  and  Katz  Corp.,  95  F.  Supp.  983  (N.D.  111., 
1951);  Twentieth  Century-Fox  Film  Corp.,  v.  Brookside  Corp.,  194  F.  2d  846,  853 
(C.A.  8,  1952),  cert,  denied  343  U.S.  942   (1952). 

67  Tivoli  Realty  v.  Paramount  Pictures,  209  F.  2d  41    (C.A.  5,  1954). 

68  Paramount  Film  Dist.  Corp.  v.  Village  Theatre,  228  F.  2d  721  (C.A.  10,  1955). 
See  Park  Neponset  Corp.  v.  Smith,  258  F.  2d  452   (C.A.  1,  1958). 

69  Theatre  Enterprises  v.  Paramount  Film  Dist.  Corp.,  346  U.S.  537,  542    (1954)  . 
7"Sun  Theatre  Corp.  v.  RKO  Radio  Pictures,  213  F.  2d  284  (C.A.  7,  1954),  holding 

Illinois   two-year  statute   of  limitations   to   apply.   See   annotations,   62    A.L.R.  2d 
1392-1399   (1958). 

71  Clayton  Act,  Section  4b,  15  U.S.C.A.  Section  15b,  as  added  July  7,  1955.  This  sec- 
tion became  effective  on  January  7,  1956.  Whitsell  v.  Alexander,  229  F.  2d  47,  48 
(C.A.  7,  1956).  Private  action  filed  before  this  date  would  be  subject  to  appropriate 
state  statutes  of  limitations.  Gordon  v.  Loew's  Inc.,  247  F.  2d  451  (C.A.  3,  1957). 

72  "Whenever  any  civil  or  criminal  proceeding  is  instituted  by  the  United  States 
to  prevent,  restrain,  or  punish  violations  of  any  of  the  antitrust  laws,  but  not  in- 
cluding an  action  under  section  15a  of  this  title,  the  running  of  the  statute  of 
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same  acts  as  were  found  illegal  in  a  government  action  must  be 
filed  either  within  four  years  after  the  last  overt  illegal  act  or 
while  the  government  action  is  pending  or  within  one  year  after 
it  is  ended. 

The  effect  of  the  earlier  version  of  this  law  was  to  suspend  the 
statute  of  limitations  against  the  defendants  in  the  Paramount 
case  from  its  original  filing  in  1938  to  the  entry  of  the  final  con- 
sent decrees  against  each  of  them  from  1948  to  1952.73  Under  this 
earlier  version,  a  private  treble-damage  action  for  illegal  acts  com- 
mitted by  the  Paramount  defendants  after  commencement  of  the 
government  case  could  be  filed  even  after  the  entry  of  the  final  con- 
sent decrees,  provided  the  elapsed  period  following  those  decrees 
was  less  than  the  limitations  of  the  particular  state  for  actions 
of  this  type.74  Since  the  illegal  fixing  of  admission  prices  and 
the  illegal  combination  to  give  run  and  clearance  preference  to 
affiliated  theaters  continued  into  1948,  the  majority  of  independ- 
ent exhibitors  who  had  been  denied  access  to  earlier  runs  were 
permitted  to  sue  for  more  than  ten  years  of  damages. 

To  benefit  from  the  suspension  of  the  statute  of  limitations  in 
the  Clayton  Act,  plaintiff  in  a  private  action  had  to  allege  injury 
from  those  same  acts  found  illegal  in  the  Paramount  case.75  The 
suspension  of  limitations  operated  only  against  the  named  dis- 
tributors and  their  successor  companies.  It  did  not  operate  to  sus- 
pend the  statute  of  limitations  against  local  theater  circuits  con- 
trolled by  the  majors  which  had  not  been  named  as  defendants  in 


limitations  in  respect  of  every  private  right  of  action  arising  under  said  laws  and 
based  in  whole  or  in  part  on  any  matter  complained  of  in  said  proceeding  shall  be 
suspended  during  the  pendency  thereof  and  for  one  year  thereafter.  .  .  ."  Clayton 
Act,  Sect.  5(b),  15  U.S.C.A.  Sect.  16(b),  as  amended  July  7,  1955. 

73  The  suspension  of  limitations  under  the  Clayton  Act  terminated  for  actions 
against  each  defendant  corporation  on  the  date  that  the  final  consent  decree  was 
entered  as  to  it.  Barnett  v.  Warner  Bros.  Pictures  Dist.  Corp.,  112  F.  Supp.  5  (N.D. 
111.,  1953)  ;  Manny  v.  Warner  Bros.  Pictures,  116  F.  Supp.  807  (S.D.  Calif.,  1953);  Sun 
Theatre  Corp.  v.  RKO  Radio  Pictures,  213  F.  2d  284    (C.A.  7,  1954). 

74  Penal  statute  of  limitations  applied  in  Grengs  v.  Twentieth  Century-Fox  Film 
Corp.,  232  F.  2d  325  (C.A.  7,  1956),  cert,  denied  352  U.S.  871  (1956);  Skouras 
Theatres  Corp.  v.  Radio-Keith-Orpheum  Corp.,  179  F.  Supp.  163  (S.D.N.Y.,  1959). 
Penal  statute  of  limitations  rejected  as  inapplicable  in  Electric  Theatre  Co.  v. 
Twentieth  Century-Fox  Film  Corp.,  113  F.  Supp.  937  (W.D.  Mo.,  1953),  and  in 
LeWitt  v.  Warner  Bros.  Pictures  Dist.  Corp.,  158  F.  Supp.  307  (N.H.,  1957);  Shapiro 
v.  Paramount  Film  Dist.  Corp.,  177  F.  Supp.  88  (E.D.  Pa.,  1959);  Bertha  Building 
Corp.  v.  National  Theatres  Corp.,  269  F.  2d  785  (C.A.  2,  1959),  cert,  denied,  80  S.  Ct. 
585    (1960). 

75Steiner  v.  Twentieth  Century-Fox  Film  Corp.,  232  F.  2d  190  (C.A.  9,  1956); 
Tague  v.  Balaban,  146  F.  Supp.  356  (N.D.  111.,  1956);  Cardinal  Films  v.  Republic 
Pictures  Corp.,  148  F.  Supp.  156   (S.D.N.Y.,  1957). 
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the  Paramount  case.76  Nor  were  limitations  suspended  as  to  inde- 
pendent circuits  who  benefited  by  the  combine  to  the  loss  of  other 
independent  exhibitors,  since  none  of  these  had  been  made  a  de- 
fendant in  the  Paramount  case.77  For  these  reasons,  private  treble- 
damage  actions  by  independent  exhibitors  were  limited  to  actions 
against  the  eight  leading  distributors  and  limited  to  those  in- 
stances where  plaintiff  could  show  how  the  national  conspiracy 
was  related  to  his  decreased  profits.78 

The  Paramount  decrees  have  been  the  basis  of  hundreds  of 
private  actions.  In  those  cities  where  one  of  the  major  affiliated 
circuits  was  found  to  have  monopolized  exhibition,  the  effect  of 
these  decrees  has  been  to  cause  the  majors  to  attempt  to  settle 
treble-damage  actions  filed  by  independent  exhibitors.  In  1956, 
the  four-year  period  of  limitations  under  the  new  federal  statute 
elapsed  subsequent  to  entry  of  the  last  consent  decrees  in  the 
Paramount  case.  Consequently,  plaintiffs  no  longer  will  be  able  to 
use  the  evidential  assistance  of  those  decrees. 

Actions  by  Producers  and  Distributors 

All  of  the  actions  discussed  above  were  brought  by  independent 
exhibitors  against  the  distributors  and  affiliated  circuits  which  had 
been  defendants  in  the  Paramount  case.  It  will  be  recalled  that 
independent  producers  and  distributors  were  also  foreclosed  from 
free  competitive  access  to  final  markets  by  defendants'  theater 
monopolies. 

In  the  Eagle  Lion  case,  the  plaintiff,  a  small  producer-distribu- 
tor which  operated  from  1943  to  1951,  alleged  a  conspiracy  by 
Loew's  and  RKO  to  exclude  it  from  licensing  films  on  a  com- 
petitive basis  to  their  circuits  of  first  subsequent-run  theaters  in 
the  New  York  City  area.79  After  trial  without  a  jury,  the  trial 
court  found  for  defendants.  This  decision  was  affirmed  by  an 

78  Charles  Rubenstein  Inc.  v.  Columbia  Pictures  Corp.,  176  F.  Supp.  527,  536 
(Minn.,  1959);  Schreiber  v.  Loew's  Inc.,  147  F.  Supp.  319,  323  (W.D.  Mich.,  1957); 
Christensen  v.  Paramount  Pictures,  95  F.  Supp.  446,  455    (Utah,  1951). 

77  Levy  v.  Paramount  Pictures,  104  F.  Supp.  787    (N.D.  Calif.,  1952). 

78  A  series  of  conflicting  opinions  has  been  rendered  concerning  whether  a 
nonoperating  theater  owner  who  had  leased  his  theater  under  a  percentage  rental 
also  had  a  private  antitrust  claim  against  the  Paramount  defendants  and  Avould 
benefit  from  the  Clayton  Act's  suspension  of  limitations.  See  Congress  Building 
Corp.  v.  Loew's  Inc.,  246  F.  2d  587    (C.A.  7,  1957),  and  cases  cited  therein. 

79  Eagle  Lion  Studios  v.  Loew's  Inc.,  248  F.  2d  438  (C.A.  2,  1957),  affirmed  by  an 
equally  divided  court,  358  U.S.  100  (1958).  For  a  detailed  discussion  of  the  facts, 
see  the  trial  court  opinion  at  141  F.  Supp.  658    (S.D.N.Y.,  1957). 
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equally  divided  Supreme  Court  decision  that  the  trial  judge  had 
given  the  Paramount  decrees  the  required  evidentiary  weight. 

Another  case  by  a  small  producer  and  distributor,  charging 
illegal  conspiracy  under  the  Sherman  Act  in  "the  County  of  New 
York"  and  other  places  throughout  the  United  States  and  foreign 
countries,  had  pretrial  procedural  decisions  and  was  dismissed.80 

In  the  Samuel  Goldwyn  case,  an  independent  producer  sued 
Fox  West  Coast  Theatres  and  other  affiliates  of  Twentieth 
Century-Fox  which  controlled  first-run  exhibition  in  many  West- 
ern cities  before  the  Paramount  decrees.81  Goldwyn  charged  that 
illegal  theater  monopoly  of  defendants  caused  him  to  earn  less 
total  rentals  than  he  would  have  earned  in  a  free  market.  At  this 
writing,  the  case  has  been  tried  and  is  awaiting  decision. 

Other  Postwar  Antitrust  Cases 

A  few  minor  antitrust  cases  in  the  motion  picture  industry  in  the 
postwar  period  were  brought  by  government  agencies.  Private 
actions  were  also  brought  by  firms  in  motion  picture  advertising. 

The  first  of  the  advertising  cases  was  brought  by  the  Federal 
Trade  Commission  against  Motion  Pictures  Advertising  Co.  This 
firm  produced  and  distributed  advertising  films  depicting  com- 
modities and  services  offered  by  businesses  which  had  purchased 
screen  time  from  theaters.  These  short  films  were  shown  between 
features.  Defendant  had  two-  to  five-year  exclusive  contracts  with 
40  per  cent  of  the  theaters  which  exhibited  such  films  in  the 
27-state  area  of  its  operations.  It  and  three  other  companies  had 
exclusive  contracts  with  75  per  cent  of  those  theaters  in  the 
United  States.  The  F.T.C.  found  exclusive  contracts  of  two  to 
five  years  in  this  situation  to  be  an  "unfair  method  of  competi- 
tion" in  violation  of  Section  5  of  the  Federal  Trade  Commission 
Act.  It  entered  an  order  prohibiting  defendant  from  entering 
into  any  such  exclusive  contracts  for  more  than  one  year.  This 
order  was  sustained  by  the  courts.82 

In  the  other  major  advertising  case,  all  of  the  parties  were  in 
the  business  of  servicing  theaters  with  lithographed  posters, 
"stills"  of  scenes  from  features,  and  other  advertising  display 
articles  for  theaters.  Defendant  National  Screen  Service  Corpora- 
tion had  an  exclusive  contract  to  distribute  these  advertising  ac- 

80  Independent  Prod.  Corp.  v.  Loew's  Inc.,  148  F.  Supp.  460  (S.D.N .Y.,  1957),  22 
F.R.D.  266  (S.D.N.Y.,  1958),  complaint  dismissed  24  F.R.D.  360  (S.D.N.Y.,  1959). 

81  Samuel  Goldwyn  Pr.  v.  Fox  West  Coast  Theatres  Corp.,  146  F.  Supp.  905  (N.D. 
Calif.,  1956). 

82 F.T.C.  v.  Motion  Pictures  Adv.  Co.,  344  U.S.  392  (1953). 
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cessories  for  the  eight  leading  motion  picture  distributors.  Plain- 
tiffs were  sublicensees  of  defendant  in  servicing  theaters  with 
these  accessories.  Injunctions  were  issued  against  National  Screen 
Service  Corporation  in  1955  to  enjoin  its  continued  monopoly 
in  the  accessories  field.  These  injunctions,  based  on  an  earlier 
summary  judgment  for  plaintiffs,  were  reversed,  and  the  case  was 
remanded  for  trial.  The  Court  of  Appeals  held  that  exclusive 
agreements  were  not  illegal  per  se  and  hence  a  trial  was  necessary 
to  determine  their  effect  in  this  market.83  Meanwhile,  when  its 
earlier  contracts  expired,  National  Screen  Service  Corporation 
entered  nonexclusive  agreements  with  leading  distributors  to  con- 
tinue distributing  film  accessories  for  them. 

Eastman  Kodak  Company  and  the  two  associated  technicolor 
companies  were  charged  in  1947  with  conspiracy  to  restrain  trade 
in  color  cinematography  through  the  use  of  exclusive  patent 
licenses.  In  1948  Eastman  Kodak  consented  to  a  decree  ordering 
it  to  license  to  all  applicants  13  of  its  patents  without  royalties  and 
14  others  with  royalties  of  not  more  than  it  would  have  to  pay  to 
its  licensor  because  it  granted  the  sublicenses.84  Furthermore, 
Kodak  agreed  to  license  at  reasonable  nondiscriminatory  royalties 
all  patents  issued  to  or  acquired  by  it  for  the  next  five  years.  In 
1950  Technicolor  consented  to  a  decree  ordering  it  to  license  92 
of  its  patents  without  royalties  to  all  applicants.85  It  also  agreed  to 
make  available  at  reasonable  royalty  rights  under  12  other  patents, 
48  patent  applications,  and  all  patents  acquired  or  applied  for  un- 
til November  28,  1953.  Positive  results  of  these  decrees  have  been 
recorded  in  increased  price  rivalry  and  innovations  in  film  quality. 
In  1953  Technicolor  reduced  the  price  of  color  prints  by  6.6  per 
cent,  which  would  save  its  customers  about  $1,800,000  annually.86 
Eastmancolor,  Trucolor,  and  new  color  processes  by  Ansco  for 
Cinemascope  were  introduced. 

A  major  action  was  brought  by  the  Department  of  Justice 
against  six  national  distributors  charging  them  with  conspiracy 
to  refrain  from  releasing  the  smaller,  16-millimeter  prints  of  their 
films.  This  size  print  was  the  type  released  to  churches,  schools, 

^Lawlor  v.  National  Screen  Service  Corp.,  238  F.  2d  59  (C.A.  3,  1956),  352  U.S. 
992  (1957),  decision  on  merits  for  defendants  affirmed,  Lawlor  v.  National  Screen 
Service  Corp.,  270  F.  2d  146    (C.A.  3,  1959). 

84  United  States  v.  Technicolor  Inc.,  1948-49  C.C.H.  Trade  Cases,  f  62,338  (S.D. 
Calif.,  1948). 

85  United  States  v.  Technicolor  Inc.,  1950-51  C.C.H.  Trade  Cases,  5|62,586  (S.D. 
Calif.,  1950).  See  summary  in  Film  Daily  Yearbook,  1951,  p.  63. 

86  Film  Daily  Yearbook,  1954,  p.  141. 
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clubs,  hospitals,  and  television.  Just  before  the  trial  of  the  case, 
Republic  Pictures  Corp.  signed  a  consent  decree  to  make  some 
productions  available  to  users  of  16-millimeter  films  within  three 
years  after  their  release  to  theaters.  At  the  trial  the  government 
presented  no  evidence  of  combination  among  the  distributors. 
The  defendants  presented  overwhelming  evidence  that  16-milli- 
meter prints  earned  only  a  small  fraction  of  the  amount  that  regu- 
lar 35-millimeter  prints  brought  in  from  theaters.  Large  earnings 
from  later  reissues  of  the  most  popular  films  to  theaters  were 
shown  as  another  reason  for  each  firm  to  decide  independently 
not  to  release  16-millimeter  prints  that  would  compete  with  thea- 
ters. At  the  trial  of  the  case,  Judge  Yankwich  found  for  the  de- 
fendants.87 The  government  did  not  appeal  his  decision. 

In  1958  the  Department  of  Justice  filed  an  action  against  Uni- 
versal Pictures  Inc.  and  Columbia  Pictures  Corp.,  charging  con- 
spiracy to  eliminate  competition  in  the  distribution  of  films  to 
television.88  Universal  had  granted  an  exclusive  license  to  Screen 
Gems,  Columbia's  television  distribution  subsidiary,  to  release 
more  than  600  of  its  pre- 1948  features  to  television  stations.  The 
complaint  charged  that  such  exclusive  agreement  would  substan- 
tially lessen  competition.  It  was  alleged  that  the  agreement  vio- 
lated Section  1  of  the  Sherman  Act  and  Section  7  of  the  Clayton 
Act. 

Two  minor  actions  were  filed  against  local  theaters  and  circuits. 
An  indictment  in  1951  against  six  drive-in  theaters  in  Cook 
County,  Illinois,  for  conspiracy  to  fix  admission  prices  was  dis- 
missed. The  district  court  ruling  that  the  indictment  stated  no 
cause  of  action  involving  commerce  among  the  several  states  was 
affirmed.89  An  indictment  in  1952  of  two  firms  operating  theaters 
in  Terre  Haute,  Indiana,  for  joint  operations  of  their  theaters 

87  United  States  v.  Twentieth  Century-Fox  Film  Corp.,  137  F.  Supp.  78  (S.D. 
Calif.,  1955). 

88  Department  of  Justice  press  release,  April  10,  1958;  preliminary  injunction 
pendente  lite  granted,  United  States  v.  Columbia  Pictures  Corp.,  169  F.  Supp.  888 
(S.D.N.Y.,  1959).  The  Justice  Department  also  filed  a  divestiture  action  against 
United  Artists  Corp.,  which  had  acquired  two  television  distribution  firms.  These 
were  Associated  Artists  Productions  and  C.  &  C.  Films,  owners  of  the  pre- 1949  film 
libraries  of  Warner  Brothers  and  RKO  Radio  Pictures,  respectively.  Motion  Picture 
Herald,  September  19,  1959,  p.  11.  Another  suit  by  the  government,  charging  block- 
booking  in  the  licensing  of  older  films  to  television  stations,  was  brought  against  a 
number  of  the  leading  distributors.  United  States  v.  Loew's  Inc.,  C.C.H.  Trade 
Regulation  Reporter  ^{69,308   (1959). 

89  United  States  v.  Starlite  Drive-In,  204  F.  2d  419   (C.A.  7,  1953). 
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under  a  profit  pool  was  ended  by  a  consent  decree  terminating 
the  pool.90 

Summary  and  Conclusions 

Before  1940  private  legal  actions  in  the  motion  picture  industry 
against  the  major  distributors  and  dominant  circuits  for  treble 
damages  or  injunctive  relief  were  usually  unsuccessful.  Plaintiffs 
found  themselves  unable  to  prove  conspiracy  or  unable  to  estab- 
lish a  measure  of  damages  or  both.  After  1940  the  courts  began  to 
lower  the  quantity  of  proof  necessary  to  create  the  inference  of 
conspiracy.  This  doctrine  has  been  called  "conscious  parallelism." 
In  the  Jackson  Park  case  in  1946,  the  Supreme  Court  gave  its 
approval  to  two  methods  of  proving  damages  in  actions  by  exhibi- 
tors against  major  firms  and  their  affiliated  local  circuits.  Follow- 
ing the  issuance  of  the  Paramount  decrees  from  1948  to  1952, 
exhibitor  plaintiffs  were  able  in  their  treble-damage  actions 
against  the  majors  to  use  those  decrees  as  prima-facie  evidence  of 
the  nation-wide  conspiracy  up  to  1946.  These  factors  resulted  in 
the  filing  of  hundreds  of  treble-damage  actions  against  the  Para- 
mount defendants. 

The  number  of  new  treble-damage  actions  has  decreased 
sharply  since  1955.  The  new  federal  four-year  statute  of  limita- 
tions in  private  antitrust  actions  bars  further  suits  based  upon  the 
injuries  during  the  period  from  1938  until  the  entry  of  the  Para- 
mount decrees,  the  period  when  the  statute  of  limitations  was 
suspended  by  the  Clayton  Act.  Since  the  Theatre  Enterprises  case 
the  courts  have  looked  with  much  less  favor  on  the  doctrine  of 
conscious  parallelism.  Furthermore,  as  the  major  distributors 
continue  to  show  falling  profits,  the  courts  seem  to  be  more  sym- 
pathetic to  their  apparently  losing  battle  with  television.  As  a 
result,  many  courts  in  the  last  two  or  three  years  have  been  less 
sympathetic  to  treble-damage  actions  by  exhibitors  and  the  con- 
tinuous harassment  of  the  former  Paramount  defendants  by  such 
actions.  The  efforts  of  the  leading  firms  to  conform  to  the  Para- 
mount decrees  should  also  be  an  important  factor  in  preventing 
another  flood  of  treble-damage  actions  similar  to  the  one  after 
1948. 

90  United  States  v.  Alliance  Theatre  Corp.,  1955  C.C.H.  Trade  Cases,  «"68,142 
(S.D.  Ind.,  1955). 
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Critical  Comments  and  Conclusions 


Economic  Performance 

Production  of  motion  pictures  before  the  Paramount  case  was 
subject  to  formidable  barriers  to  entry.  The  control  of  first-run 
theaters,  which  earned  45  per  cent  of  motion  picture  grosses,  and 
control  of  distribution  of  films  to  those  theaters  enabled  the  five 
majors  to  discourage  most  persons  who  might  have  entered  the 
production  of  class  A  pictures.  The  Paramount  decrees  opened 
the  channels  of  distribution  to  independent  producers,  thereby 
creating  a  more  nearly  competitive  market  for  novel  and  creative 
ideas  in  film  production.  Before  the  Paramount  case,  less  than  5 
per  cent  of  class  A  features  were  made  by  independent  producers. 
By  1957,  more  than  50  per  cent  of  motion  pictures  were  produced 
by  independent  producers,  and  the  majority  of  these  were  class  A. 
Distribution  of  motion  pictures  before  the  Paramount  case  was 
also  subject  to  substantial  control  by  the  five  majors.  In  the  1943— 
1944  season,  for  example,  their  156  features  constituted  46  per 
cent  of  all  features  (excluding  Westerns)  released  by  the  eleven 
national  distributors,  and  from  these  features  the  five  majors  took 
73.3  per  cent  of  all  film  rentals  received  by  the  eleven  distributors. 
The  five  majors'  own  pictures  as  a  group  were  sufficient  to  occupy 
most  of  the  screen  time  of  their  controlled  metropolitan  first-run 
theaters.  As  a  result,  the  three  minor  defendants  and  the  three 
other  smaller  national  distributors  were  for  the  most  part  able  to 
market  only  class  B  pictures  to  be  used  as  the  second  half  of  double 
features  and  Westerns.  The  Paramount  decrees,  by  divorcing 
the  circuits  from  the  five  major  distributors,  opened  the  market 
of  large,  metropolitan  first-run  theaters  to  these  other  six  dis- 
tributors on  the  basis  of  free  market  rivalry.  Most  of  them  have 
consequently  become  distributors  mainly  of  class  A  pictures  and 
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now  earn  a  much  larger  share  of  total  film  rentals.  The  Para- 
mount decrees  must  be  credited  with  enabling  these  firms  to 
survive  in  the  television  era,  since  the  projection  of  class  B  pic- 
tures has  been  taken  over  by  that  media. 

Exhibition  of  motion  pictures  was  the  sector  most  securely 
controlled  by  the  five  majors  before  the  Paramount  case.  Their 
17  per  cent  of  all  theaters  included  70  per  cent  of  the  first-run 
theaters  in  the  92  largest  cities.  By  virtue  of  this  control,  the  five 
majors  were  able  to  obtain  preferential  access  to  all  films  for  all  of 
their  theaters,  including  their  subsequent-run  circuits.  They  were 
also  able  to  exercise  great  bargaining  power  in  the  determination 
of  the  patterns  of  admission-price  discrimination  in  metropolitan 
areas.  The  Paramount  decrees  sharply  limited  the  monopoly 
(oligopoly)  power  of  the  five  major  circuits,  although,  by  allowing 
these  large  circuits  to  continue  to  exist,  their  market  power  was 
by  no  means  terminated.  Following  the  Paramount  and  Jackson 
Park  cases,  large  numbers  of  independent  theaters  received  earlier 
access  to  films.  They  were  also  freed  from  the  burdens  of  block 
booking  and  from  control  of  admission  prices  in  film  contracts. 
Thus  theaters  were  given  a  more  nearly  equal  opportunity  to  bid 
for  pictures  and  for  the  patronage  of  the  public.  The  weaknesses 
of  the  decrees  and  some  suggested  alternative  remedies  to  create 
more  effective  market  rivalry  are  discussed  in  subsequent  sections. 

The  public  has  gained  many  more  pictures  of  high  quality  from 
the  entrance  of  so  many  independent  producers  into  the  freer  film 
market  created  by  the  Paramount  decrees.  The  decrees  have  also 
made  pictures  available  earlier  to  some  city  areas  by  the  move-up 
in  runs  and  shorter  clearances  of  some  neighborhood  theaters.  On 
the  other  hand,  the  Paramount  decrees  were  entered  just  when 
television  and  drive-in  theaters  were  causing  5,000  theaters  to 
close.  Fewer  films,  fewer  theaters,  and  shorter  periods  of  admis- 
sion-price discrimination  have  meant  higher  admissions.  The  end 
of  theater  admission-price  control  by  the  distributors  is  not  with- 
out its  negative  aspect.  The  distributors  previously  were  able  to 
cause  some  small  theaters  to  take  very  late  runs  and  charge  very 
low  admissions,  thus  preventing  some  of  these  theaters  from  exer- 
cising their  full  neighborhood  monopoly  power  in  setting  admis- 
sion prices. 

Antitrust  Remedies  Before  the  Paramount  Case 

Antitrust  actions  against  the  dominant  firms  in  the  motion  picture 
industry  before  the  Paramount  case  were  for  the  most  part  unsuc- 
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cessful.  Those  cases  which  were  won  are  conspicuous  for  the 
insufficiency  of  the  relief  granted  to  curtail  the  concentrated 
monopoly  (oligopoly)  power.  The  basic  cartelized  structure  of 
the  industry  was  left  intact  though  the  courts  ordered  the  end  of 
specific  abusive  practices.  The  dominant  firms  then  found  other 
means  of  maintaining  their  controlling  market  power. 

Before  the  Paramount  case,  organized  control  of  motion  picture 
marketing  centered  in  trade  associations,  the  film  boards  of  trade. 
The  National  Film  Board  of  Trade  and  the  local  boards  in  the 
32  exchange  cities  were  organized  and  controlled  by  the  leading 
distributors.  The  five  majors,  by  acquiring  control  of  the  majority 
of  downtown  metropolitan  theaters,  became  dominant  in  the  film 
boards  of  trade  and,  thereby,  governors  of  the  industry. 

The  early  prosecutions  of  the  film  boards  of  trade  were  success- 
ful. The  standard  exhibition  contract  and  rules  of  the  credit  com- 
mittees were  held  illegal.1  The  cases  indicated  the  illegal  nature 
of  the  operations  of  the  film  boards  of  trade  in  regimenting  the 
industry  for  the  benefit  of  the  major  firms.  The  Department  of 
Justice,  however,  failed  to  bring  additional  actions  against  the 
other  restraints  practiced  by  the  film  boards  of  trade.2  On  the 
contrary,  the  history  of  the  motion  picture  industry  reveals  that 
much  of  the  combination  and  restrictive  marketing  practices  had 
been  effected  with  the  approval  and  even  the  aid  of  federal  gov- 
ernment agencies.  After  a  year-long  investigation,  the  Department 
of  Justice  rendered  an  opinion  in  August,  1926,  that  most  activi- 
ties of  the  film  boards  of  trade  were  legal.3  This  investigation  had 
been  instigated  upon  the  complaints  of  the  Motion  Picture  Thea- 
tre Owners  of  America.  The  Federal  Trade  Commission  added 
its  blessing  to  the  combination  by  sponsoring  a  trade-practice 
conference  in  1927  which  voted  to  support  the  compulsory  arbi- 
tration clauses  in  the  standard  exhibition  contract  which  were 
later  held  to  violate  the  Sherman  Act.4 

The  government's  attitude  toward  the  film  boards  of  trade  in 
their  agreements  to  fix  runs  and  clearances  were  just  as  equivocal 

1  Paramount  Famous-Lasky  Corp.  v.  United  States,  282  U.S.  30  (1930);  United 
States  v.  First  National  Pictures,  282  U.S.  44  (1930).  See  chap,  ii  for  a  discussion 
of  these  cases. 

2  The  one  significant  action  by  the  Federal  Trade  Commission  against  block  book- 
ing was  lost  in  the  courts.  F.T.C.  v.  Paramount  Famous-Lasky  Corp.,  57  F.  2d  152 
(CCA.  2,  1932). 

3  Film  Daily  Yearbook,  1928,  p.  759. 

4  U.S.  Federal  Trade  Commission,  Trade  Practice  Conference  for  the  Motion 
Picture  Industry  (Washington,  1928);  see  Lewis,  Motion  Picture  Industry,  pp.  265- 
267. 
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June  9,  1930, 


Will  H.  Hays,  Esq., 

469  Fifth  Avenue, 

New  York  City. 

Dear  Kr.  Hays: 

Receipt  is  acknowledged  of  your  letter  of 
June  2nd  with  stated  enclosures,  if  the  new  zoning 
and  clearance  plan  is  satisfactory  to  all  of  the  in- 
terests involred,  you  and  your  associates  are  to  be 
congratulated.  Because  of  the  new  features  which 
hare  been  worked  out  we  shall  give  it  careful  study 
here. 

The  Illinois  situation,  particularly  in 
and  around  Chicago,  has  been  as  you  know  the  subject 
of  a  great  deal  of  complaint.   Could  not  something 
constructive  be  done  to  adjust  that  situation  also? 


D 


Yours  sincerely, 


»wa 


-<&U_ 


JOHN  L.'RD  O'HRIAJ^--' 
The  Assistant  to  the  AttorneyGeneral, 
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as  toward  the  standard  exhibition  contract.  As  discussed  in  chap- 
ter v,  Fox  West  Coast  Theatres  in  California  and  Balaban  and 
Katz  in  Chicago  were  prosecuted  before  1930  for  monopolizing 
first  run  and  instituting  patterns  of  clearance  to  protect  their 
monopolies.  At  the  same  time,  however,  the  film  boards  of  trade, 
which  were  dominated  by  the  five  affiliated  circuits,  were  holding 
meetings  and  entering  agreements  to  adopt  new  zoning  and  clear- 
ance plans.  These  agreements  for  the  division  of  markets,  most 
of  which  also  included  price  fixing,  were  made  with  the  advice 
and  consent  of  the  Department  of  Justice.  This  is  illustrated  by 
the  letter  from  the  assistant  to  the  Attorney  General  to  Will  Hays, 
President  of  the  Motion  Picture  Producers  and  Distributors  of 
America,  the  top  motion  picture  trade  association,  which  is  repro- 
duced here. 

In  1933  the  zoning,  clearance,  and  admission-price  fixing  in 
the  film  boards  of  trade  received  governmental  sanction  under  the 
National  Recovery  Act.  When  the  act  was  held  unconstitutional 
in  1935,  the  film  boards  of  trade  continued  to  govern  the  industry 
just  as  before.  Upon  the  filing  of  the  Paramount  case  in  1938,  no 
changes  were  made  in  the  organized  control  of  the  industry  by  the 
majors.  The  consent  decree  of  1940,  as  was  explained  in  chapter  v, 
involved  a  Federal  Court  giving  temporary  approval  to  the  car- 
telized  structure  of  the  industry  but  with  the  requirement  of  a 
few  minor  changes  in  marketing  policy.  When  the  case  was  re- 
opened in  1944,  the  same  practices  continued.  Only  after  the 
District  Court  decision  for  the  government  in  1946  were  some 
remedies  ordered  that  began  the  reorganization  of  the  industry 
in  the  direction  of  competitive  rivalry. 

From  this  review  it  can  be  seen  that  before  1946  governmental 
agencies  fostered  and  abetted  monopoly  and  combination  in  the 
motion  picture  industry  as  much  as  they  curtailed  it.5  The  Federal 
Trade  Commission,  the  Department  of  Justice,  the  federal  courts, 
and  Congress  all  took  turns  in  approving  different  aspects  of  the 
monopolized  control  carried  on  by  the  film  boards  of  trade.  Fur- 
thermore, in  those  cases  where  injunctions  were  actually  issued, 
they  were  usually  ineffective.6  Injunctions  ordered  dominant  affil- 
iated circuits  to  stop  acting  like  monopolists,  that  is,  not  to  use 
their  monopoly  power  in  bargaining  for  films  and  for  protection 

5  One  exceptional  state  statute  in  North  Dakota  is  noted  on  page  103,  footnote  65. 

"See  Thurman  W.  Arnold,  Folklore  of  Capitalism  (New  Haven:  Yale  University 
Press,  1937),  ch.  ix.  For  a  recent  general  study  of  how  government  promotes 
monopoly,  see  Walter  Adams  and  Horace  M.  Grav,  Monopoly  in  America  (New 
York:  Macmillan,  1955). 
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(clearance  and  zoning)  against  competition.  As  was  to  be  ex- 
pected, the  injunctions  were  ignored.  A  contempt  citation  was 
issued,  and  a  fine  was  imposed  in  one  case.  Still  the  monopolist 
continued  to  bargain  as  a  monopolist.  These  cases  proved  that 
injunctive  remedies,  attacking  a  monopolist's  behavior  in  the  mar- 
ket, were  for  the  most  part  fruitless.  It  was  with  this  background 
that  the  government  filed  the  Paramount  case,  asking  the  court 
to  order  substantial  structural  changes  in  the  motion  picture 
industry  in  order  to  abate  the  illegal  monopoly  power  of  the 
major  firms. 

Paramount  Case:  Choice  of  Defendants 

The  first  critical  question  to  be  asked  about  the  Paramount  case 
is:  were  the  correct  parties  made  defendants?  The  facts  established 
that  the  five  majors  dominated  the  motion  picture  industry,  and 
that  run  and  clearance  patterns  adopted  by  all  distributors  were 
established  primarily  by  the  dominant  affiliated  circuit  in  an  area. 
Furthermore,  the  concentration  of  market  control  at  the  exhibi- 
tion level  resulted  in  the  five  majors  taking  the  largest  part  of 
their  monopoly  profits  at  that  level.  Their  power  in  bargaining 
for  film  was  exercised  by  each  affiliated  circuit  against  the  dis- 
tribution department  of  each  of  the  other  four  integrated  majors 
and  against  all  other  distributors. 

In  light  of  these  facts,  were  the  three  minor  distributors  who 
owned  no  theaters — Columbia,  Universal,  and  United  Artists — 
correctly  made  defendants  in  the  Paramount  case?  A  strong  argu- 
ment can  be  made  that  the  three  minor  distributors  should  not 
have  been  made  defendants.  True,  they  were  members  of  the  film 
boards  of  trade  and  released  their  pictures  in  the  same  run  and 
clearance  patterns  as  the  majors.  Was  it  not  better  for  them  to 
join  the  film  boards  of  trade  and  try  to  have  some  little  say  in  the 
governing  of  a  cartelized  industry  than  to  stay  on  the  outside? 
They  could  not  release  films  in  any  pattern  other  than  that  set 
by  the  majors  and  still  remain  solvent.  For  all  first  class  pictures 
(A  pictures),  costs  could  be  recovered  only  if  the  pictures  were 
screened  in  a  majority  of  the  large  downtown  theaters.  Most  of 
these  theaters  were  owned  and  controlled  by  the  five  majors.  In 
order  to  obtain  sufficient  showings  in  the  largest  theaters  and 
thereby  recover  costs  on  more  costly  films,  the  three  minor  de- 
fendants were  forced  to  acquiesce  in  the  entire  regimented  run 
and  clearance  pattern  adopted  by  the  five  majors  in  the  majority 
of  American  cities. 
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Two  of  the  three  minor  distributors,  Columbia  and  Universal, 
also  engaged  in  block  booking.  Was  this  illegal  practice  sufficient 
grounds  to  make  them  codefendants  in  the  entire  Paramount 
case?  Because  of  their  second  class  access  to  leading  theaters,  these 
two  minors  were  unable  to  employ  as  many  of  the  leading  stars 
and  purchase  as  many  of  the  best  stories  as  the  five  majors.  Hence 
these  two  firms  produced  a  smaller  proportion  of  A  pictures  and 
a  larger  proportion  of  B  pictures  than  the  five  majors.  A  larger 
proportion  of  their  pictures  were  likely  to  be  rejected  by  inde- 
pendent exhibitors  if  sold  singly;  thus  the  minor  firms  faced  even 
more  uncertainty  than  did  the  majors  in  an  industry  characterized 
by  a  high  degree  of  demand  uncertainty.  For  this  reason,  it  can 
be  argued  that  these  two  minors  had  even  greater  motive  than 
the  majors  to  tie  weaker  pictures  to  better  ones  by  block-booking 
agreements.  This  does  not  excuse  illegality,  but  it  explains  the 
efforts  of  the  two  minors  to  try  to  hold  a  market  position  in  deal- 
ing with  independent  exhibitors. 

The  profit  data  in  table  36  indicate  the  precarious  position  of 
the  two  minor  firms  in  the  prewar  period.  With  just  a  few  A  pic- 
tures supplemented  by  many  B  films  that  usually  earned  little  or 
lost  little,  net  income  or  loss  depended  on  whether  the  A  pictures 
were  "hits"  or  "flops."  Thus  Universal's  net  income  as  a  per- 
centage of  net  worth  could  range  within  three  years  from  a  nega- 
tive —25  per  cent  in  1937,  to  the  highest  in  the  industry,  30  per 
cent  in  1939.  Facing  such  market  uncertainty  in  a  regimented 
industry  where  they  were  not  members  of  the  Big  Five,  it  is  not 
surprising  to  find  the  two  minor  producers  resorting  to  restraints 
of  trade  to  lessen  the  possibility  of  losses. 

United  Artists,  as  a  distributor  of  films  for  independent  pro- 
ducers, never  engaged  in  block  booking.7  Many  of  the  producers 
releasing  through  United  Artists  insisted  on  approving  the  li- 
censes made  with  exhibitors  for  their  pictures.  Each  license  might 
contain  different  rental  terms.  This  precluded  the  licensing  of 
films  in  blocks.  This  fact  made  the  case  for  including  United 
Artists  as  a  defendant  even  more  tenuous.  United  Artists  was  in 
fact  the  weakest  of  the  eight  Paramount  defendants.  Being  only 
a  distributor  with  no  production  department,  it  had  no  certainty 
about  being  able  to  offer  a  minimum  supply  of  films  to  exhibitors. 
When  it  acquired  films  it  faced  even  greater  uncertainties  in 

7  Paramount  Findings  95  and  96.  Typical  language  of  United  Artist's  distribution 
contracts  with  producers,  in  which  the  firm  agreed  to  make  exhibition  contracts  for 
each  picture  separately,  is  reproduced  in  Paramount  Finding  109. 
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finding  exhibitors  with  their  full  theater  time  not  contracted  to 
the  majors  or  other  distributors  under  block-booking  agreements. 
In  fact,  during  the  1944-1947  boom  in  attendance  when  the  ma- 
jors had  profitable  extended  runs  of  their  own  films  in  their  own 
and  each  other's  theaters,  United  Artists  found  it  extremely  diffi- 
cult to  get  first-run  access  for  its  releases.  In  Milwaukee,  for  exam- 
ple, where  two  of  the  four  first-run  theaters  were  operated  by 
Fox- Wisconsin  and  two  by  Warner's  circuit,  United  Artists  was 
unable  to  release  its  films  in  a  modern  downtown  theater.  As  a 
result,  although  it  had  no  policy  of  buying  theaters,  United 
Artists  purchased  a  one-third  interest  in  the  Towne  Theatre  and 
paid  more  than  a  third  of  the  $200,000  remodeling  cost,  to  have 
a  modern  first-run  outlet  in  Milwaukee.8 

The  weight  of  the  facts  makes  the  case  against  the  three  minor 
defendants  questionable.  Their  remarkable  postwar  increase  in 
revenues,  in  spite  of  declining  theater  attendance,  is  an  indicator 
that  in  the  prewar  period  they  were  more  victims  of  the  majors' 
national  exhibition  combine  than  participants.  As  members  of  the 
film  boards  of  trade  they  may  have  been  coconspirators.  No  facts 
about  the  film  boards  of  trade  were  put  in  evidence  in  the  Para- 
mount case,  and  hence  this  was  not  proved.  Since  they  surely  lost 
more  than  they  gained  by  the  national  combine  and  were  prob- 
ably members  only  because  of  the  business  duress  of  needing 
access  to  first-run  theaters,  they  should  not  have  been  made  de- 
fendants. Thomas  McConnell,  attorney  for  the  Jackson  Park  thea- 
ter, undoubtedly  realized  this  when  he  made  only  the  five  majors 
defendants  in  the  Jackson  Park  case.  The  unfortunate  result  of  the 
government's  making  the  three  minor  distributors  defendants  in 
the  Paramount  case  was  to  make  the  Paramount  decrees  prima- 
facie  evidence  against  them  in  hundreds  of  treble-damage  actions 
by  independent  exhibitors.  This  is  bitter  punishment  for  firms 
who  were,  at  most,  incidental  coconspirators  and  who  probably 
experienced  lower  profits,  not  higher,  by  the  operation  of  the 
combine. 

One  group  of  parties  should  have  been  made  defendants  in  the 
Paramount  case,  but  were  not.  These  were  the  film  boards  of 
trade.  It  has  been  pointed  out  how  the  film  boards  of  trade  were 
the  agencies  in  which  the  majors  reached  agreements  on  local 
run,  clearance,  and  price  patterns.  One  apparent  consequence  of 

8  Milwaukee  Towne  Corp.  v.  Loew's  Inc.,  190  F.  2d  561,  565  (C.A.  7,  1951),  cert, 
denied  342  U.S.  909  (1952)  ;  Krinsley  v.  United  Artist  Corp.,  235  F.  2d  253  (C.A.  7, 
1956). 
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not  making  the  boards  defendants  was  the  failure  to  subpoena 
their  files  and  records.  These  materials,  some  of  which  were  sub- 
poenaed in  later  private  actions,  contained  direct  evidence  of 
illegal  conspiracy.  Since  it  did  not  have  this  direct  evidence  at 
the  trial  of  the  Paramount  case,  the  government  had  to  prove 
its  case  by  circumstantial  evidence.  This  involved  presenting  vol- 
umes of  data  on  the  consciously  parallel  marketing  policies  of 
defendants  which  resulted  in  illegal  restraints  of  trade. 

The  Paramount  Case:  Structural  Remedies 

The  second  critical  question  to  be  asked  about  the  Paramount 
case  is:  were  the  decrees  for  divorcement  and  divestitures  correct 
and  sufficient  remedies  of  the  monopolistic  market  structure? 

It  is  of  course  an  economic  truth  that  vertical  integration  in 
itself  can  not  create  monopoly  power.9  Market  power  and  the 
consequent  ability  to  influence  price  and  entry  must  be  measured 
horizontally  at  any  given  level  of  distribution.  Then  what  ground 
can  there  be  to  order  vertical  disintegration  as  an  antitrust 
remedy?  Judge  A.  N.  Hand  answered  this  very  ably  in  his  opin- 
ion on  remand  of  the  Paramount  case  where  he  explained  how 
vertical  integration  becomes  illegal  when  used  as  a  tool  to  carry 
out  horizontal  combination.10  Here  each  of  the  five  theater- 
owning  majors  granted  the  other  four  (acting  as  distributors) 
preemptive  access  to  its  first-run  theaters  in  exchange  for  recipro- 
cal treatment  from  them.  In  exchange  for  this  preemptive  access 
to  key  theaters  of  the  other  four,  each  as  a  distributor  agreed  to 
respect  the  run  and  clearance  pattern  for  all  theaters  in  an  area 
dictated  by  the  local  dominant  affiliated  circuit.  Thus  a  national 
combination  of  local  theater  monopolies  facilitated  and  rein- 
forced a  national  combination  of  distributors  and  vice  versa. 
There  can  be  no  doubt  that  divorcement  of  exhibition  from  pro- 
duction and  distribution  was  a  correct  remedy  in  this  case.  It  is 
also  likely  that  partial  divorcement  would  have  been  an  inade- 
quate remedy.  If,  for  example,  each  of  the  five  major  distributors 
had  been  allowed  to  retain  one  first-run  theater  in  each  city  where 

9  Robert  Bork,  "Vertical  Integration  and  the  Sherman  Act:  The  Legal  History  of 
an  Economic  Misconception,"  22  University  of  Chicago  Law  Review  157,  195 
(1954). 

10  "The  test  is  whether  there  is  a  close  relationship  between  the  vertical  integra- 
tion and  the  illegal  practices.  Here,  the  vertical  integrations  were  a  definite  means 
of  carrying  out  the  restraints  and  conspiracies  we  have  described."  United  States  v. 
Paramount  Pictures,  85  F.  Supp.  881,  893  (S.D.N.Y.,  1949).  See  Paramount  Findings 
147    (a)-147   (c). 
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its  circuit  had  operated,  there  would  still  be  the  motive  for  re- 
ciprocal preferential  access  that  would  exclude  outside  distribu- 
tors. The  impact  would  be  greatest  in  smaller  cities  with  only  one 
large  theater  affiliated  to  a  major  distributor.  Hence,  complete 
divorcement  was  the  only  answer  to  vertical  integration  that 
facilitated  and  fostered  combination  on  both  levels. 

Should  distribution  and  production  departments  also  have 
been  divorced  from  one  another?  On  the  basis  of  the  available 
evidence  on  the  cost  structure  of  the  industry,  the  answer  to  this 
question  must  be  no.  Indications  are  that  a  least-cost  distribution 
system  with  full  market  penetration  throughout  the  United  States 
would  have  to  distribute  many  more  than  the  25  to  40  pictures 
distributed  by  each  of  the  leading  distributors  today.11  For  this 
reason,  if  distribution  departments  were  divorced  from  produc- 
tion, there  is  a  great  probability  that  these  separate  distribution 
firms  would  merge  and  consolidate  in  order  to  lower  costs.  This 
would  make  for  monopolies  on  the  distribution  level  able  to 
exploit  their  input  markets  in  dealing  with  producers  and  their 
output  markets  in  dealing  with  exhibitors.12  Such  firms,  able  to 
bottleneck  the  flow  of  films  into  the  market,  would  increase 
monopoly  in  the  industry,  not  decrease  it. 

Were  the  divestitures  of  individual  theaters  sufficient  to  restore 
competitive  market  rivalry  to  exhibition?  The  answer  for  the 
immediate  period  is  a  qualified  yes,  but  for  the  longer  run  it  is 
probably  no.  As  pointed  out  in  chapter  vi,  the  forced  divestiture 
of  1,200  theaters  by  the  five  majors,  the  injunctions,  and  the  con- 
tinuing jurisdiction  of  the  trial  court  have  destroyed  much  of  the 
circuit  buying  power  the  majors  once  had.  Possible  reopening  of 
the  Paramount  case  and  treble-damage  actions  by  independent 
exhibitors  make  the  distributors  extremely  cautious.  In  order  to 
avoid  the  charge  of  discrimination,  most  independent  exhibitors 
have  been  allowed  to  bid  for  films  on  subsequent  runs  against 
the  circuits. 

Although  small  exhibitors  have  gained  more  nearly  equal  ac- 
cess to  films,  exhibition  is  still  far  from  the  competitive  model. 
Price  rivalry  among  theaters  remains  extremely  rare.  The  dis- 

"T.N.E.C,  p.  54. 

13  For  an  analogous  situation  in  the  legitimate  theater,  see  Alfred  L  Bernheim, 
Business  of  the  Theatre  (New  York:  Actors  Equity  Association,  1932),  chap,  vi; 
United  States  v.  Shubert,  348  U.S.  222  (1955) ,  consent  decree  ordering  divestitures, 
1956  C.C.H.  Trade  Cases,  ^68,272.  See  William  H.  Nicholls,  Imperfect  Competition 
within  Agricultural  Industries  (Ames:  Iowa  State  College  Press,  1941),  pp.  64-84, 
for  examples  of  the  distribution  bottleneck  in  milk  and  other  farm  products. 
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tributors  discourage  exhibition  price  rivalry  because  the  usual 
lower  gross  admissions  which  result  mean  lower  film  rentals.  Al- 
though the  Paramount  decrees  prohibit  admission-price  fixing  by 
distributors,  they  accomplish  it  by  giving  a  theater  which  cuts 
prices  a  later  access  to  films.  The  circuits,  like  the  distributors, 
have  always  resisted  price  rivalry  because  it  would  upset  the  opti- 
mum pattern  of  admission-price  discrimination.  Independent  ex- 
hibitors, too,  have  considered  theater  demand  relatively  inelastic, 
especially  since  the  advent  of  television,  and  have  only  rarely 
engaged  in  price  cutting. 

In  the  more  distant  future,  when  the  watchdog  jurisdiction  of 
the  district  court  ends,  the  continued  formidable  power  of  the 
circuits  may  again  be  felt  in  film  markets.  Both  the  divorced  cir- 
cuits and  a  number  of  smaller  circuits,  in  spite  of  some  divesti- 
tures, control  the  majority  of  first-run  theaters  in  their  market 
areas.13  In  fact,  divorcement  is  alleged  to  have  strengthened  the 
market  power  of  one  circuit.14  The  size  of  the  divorced  circuits, 
especially,  was  formidable.  United  Paramount  Theatres  was  left 
with  about  500  houses,  and  National  Theatres  and  Stanley 
Warner  had  about  300  each.  Loew's  theaters  and  RKO  theaters 
(List  Industries)  had  100  and  80,  respectively,  concentrated  in  the 
New  York  City  area.  In  fact,  all  five  had  their  theaters  concen- 
trated in  specific  areas,  just  as  before  prosecution.  When  the  dis- 
trict court  ends  its  jurisdiction  over  these  firms,  will  each  be  able, 
by  virtue  of  concentrated  theater  control  within  specific  areas,  to 
bargain  for  special  film  access  not  available  to  independent  ex- 
hibitors? Very  likely  the  monopoly  power  of  500,  or  even  300, 
theaters  is  sufficient  to  bargain  for  large  run  and  clearance  privi- 
leges in  the  area  where  these  theaters  are  concentrated.  The  de- 
crees in  the  Crescent,  Griffith,  and  Schine  cases  all  have  this  same 
shortcoming. 

18  In  California,  for  example,  divorcement  still  left  the  divorced  circuit,  Fox  West 
Coast  Theatres,  and  certain  large  independent  circuits  in  control  of  most  first-run 
theaters.  In  1950,  Fox  West  Coast  Theatres  sold  12  large  California  theaters  to 
United  Artists  Theatre  Circuit.  Each  of  these  firms  is  headed  by  one  of  the  Skouras 
brothers.  See  Moody's  Industrials,  1951,  p.  1162;  1953  Hearings,  p.  138. 

14  Upon  divorcement,  Stanley  Warner  Corp.  was  sold  to  the  Simon  Fabian  in- 
terests. Fabian  Theaters,  another  firm  owned  by  this  group,  was  already  operating 
46  theaters,  mainly  in  New  York  and  Pennsylvania.  This  acquisition  would  have 
given  Fabian  interests  first-run  monopolies  in  a  number  of  cities,  such  as  Albany, 
New  York  and  Johnstown,  Pennsylvania.  The  court  approved  the  acquisition,  how- 
ever, with  the  proviso  that,  if  no  competitive  theaters  were  opened,  Fabian  would 
sell  one  theater  in  each  of  three  towns,  Johnstown,  Albany,  and  Troy.  Warner 
Bros.  Pictures  Inc.,  Notice  of  Meeting,  Jan.  15,  1953,  p.  5.  See  Film  Daily  Yearbook, 
1954,  pp.  1179,  1200,  1243,  1272. 
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The  only  sure,  long-run  remedy  for  monopoly  power  is  dis- 
persal of  that  power.  The  circuits  should  have  been  destroyed.15 
The  successors  to  the  former  affiliated  circuits  should  have  been 
limited  to  10  theaters  per  circuit  as  an  absolute  maximum,  and 
only  one  of  these  theaters  in  any  one  metropolitan  area.  Thus 
the  500  theaters  remaining  in  United  Paramount  should  have 
been  divided  into  at  least  50  separate  firms  if  a  serious  attempt 
were  to  be  undertaken  to  destroy  its  monopoly  power. 

Even  the  dispersal  of  consolidated  monopoly  power  in  motion 
picture  exhibition  is  insufficient.  Every  city  has  too  few  theaters 
to  insure  market  conditions  approaching  effective  competition. 
When  the  court  ceases  to  control  the  industry,  bargaining  by  cir- 
cuits for  long-term  preferential  status  is  likely  to  arise  again.  The 
only  way  to  prevent  this  was  to  have  ordered,  as  a  remedy  in  the 
Paramount  case,  all  film  to  be  offered  in  each  run  in  each  city  at 
public  auction  bidding  open  to  every  theater.16  The  distributor 
would  announce  the  number  of  prints  available  and  the  avail- 
ability or  temporal  release  pattern  he  would  use.  On  this  basis 
the  films  would  be  auctioned  for  each  run  to  the  highest  dollar 
bidder.  Only  thus  would  films  be  allocated  without  regard  to 
long-run  market  position  of  exhibitors,  but  for  each  film  accord- 
ing to  dollar  votes,  the  criterion  of  free  competitive  markets.17 

For  a  workable  bidding  system  bids  would  have  to  be  compara- 
ble. The  reason  the  Supreme  Court  rejected  bidding  as  a  remedy 
in  the  Paramount  case  was  that  it  thought  lack  of  comparability 
of  bids  would  involve  the  judiciary  too  deeply  in  supervising  the 
daily  operations  of  the  industry.18  The  fact  is  that  if  the  distribu- 

15  John  R.  McDonough  Jr.  and  Robert  L.  Winslow,  "The  Motion  Picture  In- 
dustry: United  States  v.  Oligopoly,"  1  Stanford  Law  Review  385,  419  (1949);  see 
Canada,  Department  of  Labour,  Investigation  into  an  Alleged  Combine  in  the 
Motion  Picture  Industry  in  Canada   (Ottawa:  1931),  p.  138. 

16 13  Univ.  of  Chicago  Law  Rev.  346,  357  (1946).  The  Supreme  Court  rejected 
competitive  bidding  for  prints  as  one  of  the  remedies  to  enforce  competition  in 
motion  picture  distribution  because  of  the  problem  of  incomparability  of  bids  and 
the  extensive  court  supervision  it  estimated  bidding  would  require.  The  court  as- 
sumed a  system  where  each  bid  might  be  a  fixed  amount,  a  percentage  of  gross  or 
net  revenues,  or  a  combination  of  these.  It  also  assumed  each  bid  would  contain 
a  rental,  run,  clearance,  and  zone,  all  of  which  could  be  different  in  any  two  bids. 
United  States  v.  Paramount  Pictures,  334  U.S.  131,  161-165.  The  failure  to  compel 
bidding  left  in  the  distributors  the  power  to  assign  theaters  permanently  to  a  given 
run  in  a  pattern  of  price  discrimination. 

17  See  apparent  objection  to  bidding  by  Judge  Yankwich  on  ground  that  winner  at 
auction  bid  would  be  a  "monopolist."  Fanchon  and  Marco  v.  Paramount  Pictures, 
100  F.  Supp.  84,  92  (S.D.  Calif.,  1951).  See  M.  Adelman,  "Effective  Competition  and 
the  Antitrust  Laws,"  61  Harvard  Law  Rev.  1298    (1948). 

w  United  States  v.  Paramount  Pictures,  334  U.S.  131,  162    (1948). 
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tor  were  required  to  announce  the  number  of  prints  of  a  film 
available  and  his  release  pattern  in  advance  and  request  bids  in 
some  fixed  form  (flat  amount,  minimum  guarantee  against  per- 
centage of  gross  stipulated  by  distributor,  or  flat  amount  per 
person  admitted  to  the  theater),  bids  would  be  comparable.19 
Only  such  an  auction  system  will  insure  equal  access  to  films  by 
all  exhibitors  on  a  dollar  vote  basis  in  the  imperfectly  competi- 
tive local  markets  where  circuit  buying  power  was,  and  to  some 
extent  still  is,  a  significant  market  factor. 

Compulsory  licensing  to  the  highest  bidder  is  a  substantial 
limitation  on  the  common  law  right  to  choose  one's  own  cus- 
tomers.20 The  method  herein  suggested  to  enforce  a  workable 
system  of  auction  bidding,  however,  could  have  been  instituted 
as  a  remedy  in  the  Paramount  case.  Where  a  patent  has  been  used 
illegally  in  violation  of  the  Sherman  Act,  a  court  may  compel 
such  changes  in  industry  structure  and  practices  as  are  necessary 
to  restore  competition.21  The  same  rule  undoubtedly  applies  to 
copyrights.22  Since  this  remedy  was  not  applied  in  the  Paramount 
case,  it  may  be  impossible  to  inaugurate  now.  It  should  be  noted 
that  the  present  method  of  competitive  bidding  adopted  by  some 
distributors  to  avoid  charges  of  discrimination  in  licensing  is  no 
substitute  for  open  auction  bidding.  Secret  mailed  bids  on  non- 
comparable  bases  leave  power  in  the  distributor  to  award  the  film 
to  any  of  the  exhibitors.  Dominant  local  circuits  still  may  bargain 
for  preferential  access  to  film  under  the  guise  of  a  competitive 
bidding  system. 

The  Paramount  Case:  Injunctive  Remedies 

Since  the  district  court  did  not  completely  dismember  the  di- 
vorced circuits  and  since  local  theater  markets  are  imperfect  any- 
way, effectively  competitive  market  structure  is  not  to  be  expected 
in  motion  picture  exhibition  or  distribution.  The  necessarily 
imperfect  market  structure  makes  the  injunctive  remedies  ex- 
tremely important. 

The  prohibition  on  compulsory  block  booking  has  been  effec- 
tive. So  has  the  prohibition  on  formula  deals  and  master  agree- 
ments, group-selling  techniques  that  favored  the  circuits.  Pictures 

19 1956  Hearings,  p.  214. 

20  Associated  Press  v.  United  States,  326  U.S.  1,  15    (1945). 

a  N.  Seegert,  "Compulsory  Licensing  by  Judicial  Action:  A  Remedy  for  Misuse  of 
Patents,"  47  Michigan  Law  Rev.  613,  632  (1949). 

22  United  States  v.  Paramount  Pictures,  334  U.S.  131,  143  (1948);  see  13  Univ.  of 
Chicago  Law  Rev.  346,  360   (1946). 
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are  now  sold  individually,  theater  by  theater.  This  has  been  a 
significant  positive  remedy,  increasing  the  access  of  independent 
exhibitors  to  film  and  guaranteeing  independent  producers  that 
the  final  market  will  not  be  usurped  by  a  few  large  firms. 

The  prohibition  on  fixing  admission  prices  in  film  license  con- 
tracts has  been  only  partly  successful.  It  is  true  that  film  license 
contracts  no  longer  contain  stipulations  of  the  admission  prices  the 
exhibitors  must  charge.  To  do  this  would  violate  the  clear  lan- 
guage of  the  court's  decrees.  Many  exhibitors  nevertheless  com- 
plained that  admission-price  fixing  by  distributors  was  continued 
but  in  a  more  subtle  way.  The  distributor's  agent,  in  negotiating 
to  license  a  film  to  an  exhibitor,  asked  him  what  admission  price 
he  would  charge,  for  this  would  have  a  bearing  on  the  amount 
received  by  the  distributor  under  a  percentage  rental.23  If  an 
exhibitor  responded  with  an  admission  price  that  the  distributor's 
agent  considered  too  low,  he  was  refused  the  license.  If  he  stated 
one  admission  price  and  upon  receiving  the  film  charged  another 
that  was  lower,  he  jeopardized  his  chances  of  being  able  to  license 
later  popular  pictures  from  that  distributor.  One  technique  of 
suggesting  that  admission  prices  be  increased  for  costly  roadshow 
pictures  was  for  the  film  distributor's  salesman  to  tell  the  exhibi- 
tors what  higher  price  other  exhibitors  were  charging  for  that 
film.  These  methods  seem  to  have  been  as  effective  in  fixing  ad- 
mission prices  as  actually  including  admission-price  stipulations 
in  film  contracts.  Yet  the  Antitrust  Division,  by  looking  only  at 
the  questions  about  admission  prices  asked  of  exhibitors  by  dis- 
tributors and  ignoring  the  clear  price-fixing  effect,  stated  that 
such  questioning  was  not  illegal  as  part  of  percentage  rental  ne- 
gotiations.24 

It  was  pointed  out  in  chapter  iv  that  a  fixed  scale  of  relative 
admission  prices  in  the  separate  runs  was  necessary  for  an  admis- 
sion-price discrimination  pattern  that  would  maximize  the  dis- 
tributors' earnings.  The  mandate  of  the  decrees  prohibiting  the 
distributor  from  stipulating  admission  prices,  which  were  de- 
signed to  promote  price  rivalry  on  the  exhibition  level,  is  in 
direct  conflict  with  maintenance  of  this  optimum  discrimination 
pattern.  For  this  reason  it  is  not  surprising  to  find  distributors 
attempting  to  evade  it.  Distributors  say  that  they  must  ask  what 
admission  price  will  be  charged  in  order  to  calculate  which  thea- 

23 1953  Hearings,  pp.  149,  171,  179,  208,  230,  338,  345,  362,  459-65,  496,  566,  716; 
1956  Hearings,  pp.  37,  80,  155,  172,  213,  581,  590. 
24 1956  Hearings,  pp.  172,  738. 
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ter  will  earn  them  the  highest  percentage  rental.  But  they  ac- 
knowledge that  the  law  prohibits  them  from  enforcing  such 
admission,  and  that  the  exhibitor  may  change  his  mind  and  lower 
it.  The  fact  is  that  one  primary  aim  in  these  negotiations  is  the 
distributor's  attempt  to  control  admission  price  and  prevent  ex- 
hibition price  rivalry. 

The  distributors'  argument  that  they  must  ask  what  admission 
price  will  be  charged  to  decide  which  theater's  percentage  rental 
bid  to  accept  is  very  weak.  Granted,  percentage  rentals  do  make 
such  inquiries  necessary  and  do  have  the  effect  of  illegal  resale- 
price  fixing.  The  fact  is  that  distributors  can  use  many  methods 
to  calculate  rentals  other  than  a  fixed  percentage  of  gross  admis- 
sions. For  most  smaller  theaters,  they  have  always  used  flat  rentals, 
a  fixed  dollar  amount.  For  larger  theaters,  a  percentage  rental 
allows  the  distributor  to  assume  some  of  the  uncertainties  of  the 
final  market.  This  can  be  accomplished  as  well  by  charging  the 
exhibitor  a  fixed  amount  for  each  person  admitted  to  the  thea- 
ter.25 Then  if  the  drive-in  operator  wants  to  charge  a  low  admis- 
sion and  make  a  major  part  of  his  income  on  concessions,  the  dis- 
tributor's rental  is  still  protected.  In  fact,  the  only  rental  plan 
now  used  that  requires  inquiry  into  admission  price  is  the  straight 
percentage  rental.  It  would  seem  that  it  is  adopted  at  least  in  part 
for  the  purpose  of  keeping  an  indirect  control  over  admission 
price  and  preventing  admission-price  rivalry. 

The  injunctive  requirement  as  to  clearance  is  the  most  con- 
troversial one.  The  District  Court  and  the  Supreme  Court  refused 
to  hold  individual  clearance  agreements  between  a  distributor 
and  an  exhibitor  illegal  per  se.  It  was  argued  in  chapter  v  that 
this  ruling  was  inconsistent  with  the  prohibition  on  admission- 
price  fixing  in  film  licenses,  since  clearance  was  the  key  factor  in 
determining  the  relative  admission  prices.26  The  court  set  down 
criteria  for  reasonable  clearances  which  could  be  used  to  justify 
any  amount  of  clearance.  Reasonable  clearance  is  a  concept  analo- 
gous to  "fair"  price,  with  no  measurable  standards,  and  thus  not 
administrable.  From  an  economic  point  of  view,  rivalry  among 
theaters  can  be  promoted  in  the  imperfect  local  exhibition  mar- 
kets only  if  large  theaters,  and  those  that  are  members  of  circuits 
with  wide  bargaining  power,  are  prohibited  from  causing  dis- 
tributors to  agree  to  withhold  films  from  other  theaters  until  after 

25 1953  Hearings,  p.  580. 

26  See  Eugene  V.  Rostow,  "The  New   Sherman  Act:    a  Positive  Instrument   of 
Progress,"  14  Univ.  of  Chicago  Law  Rev.  567,  595    (1947). 
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a  stipulated  time.  Hence  all  clearance  agreements  should  have 
been  prohibited  by  the  Paramount  decrees. 

Prohibiting  clearance  agreements  with  exhibitors  still  would 
not  solve  the  entire  problem  of  public  policy  toward  the  temporal 
separation  of  markets  in  releasing  motion  pictures.  Should  the 
distributors,  acting  alone,  be  free  to  set  any  time  period  (dead 
time)  they  choose  between  successive  runs;  that  is,  freedom  to 
adopt  any  pattern  of  rental  discrimination?  Or  should  all  time 
periods  between  runs  be  prohibited?  Or  can  some  intermediate 
rule  be  devised?  The  Department  of  Justice  took  the  position 
that  the  Paramount  decrees  did  not  limit  the  distributor  in  deter- 
mining the  time  pattern  of  releasing  prints  of  a  picture  (avail- 
ability) as  long  as  no  contracts,  express  or  implied,  to  this  effect 
were  made  with  exhibitors.27  This  was  illustrated  by  the  Justice 
Department's  refusal  to  treat  as  a  clearance  problem  the  special 
handling  or  pre-releasing  of  very  costly  films  to  one  theater  in  an 
area,  followed  by  withdrawal  of  the  film  for  six  months  before 
general  release  to  all  theaters.  It  has  been  suggested  that  as  a 
remedy  in  the  Paramount  case  the  court  should  have  prohibited 
all  "dead"  time  between  runs,  whether  in  clearance  agreements 
with  exhibitors  or  not.28  This  would  force  distributors  to  release 
films  in  a  series  of  successive  unseparated  runs  as  long  as  theaters 
wish  to  rent  the  pictures.  In  economic  terms,  temporal  price  dis- 
crimination would  be  sharply  curtailed,  as  continuously  successive 
runs  would  cause  theaters  to  compete  more  sharply  with  one 
another  and  preclude  the  sizable  admission-price  differences  that 
are  possible  when  runs  are  separated  in  time. 

Lower  admissions  could  well  result  from  such  increased  rivalry 
and  this  would  probably  mean  lower  total  film  rentals.  Decreased 
total  revenues  of  producers  and  distributors  probably  would  mean 
lower  returns  to  the  factors  of  production,  mainly  actors  and  pro- 
duction personnel.29  It  also  would  mean  the  end  of  the  $3  million 
to  $8  million  extravaganza,  since  film  revenues  would  not  earn 
this  much. 

The  extent  to  which  more  competitive  film  distribution  would 

27 1953  Hearings,  p.  658.  See  1956  Report,  p.  42. 

28  See  13  Univ.  of  Chicago  Law  Rev.  346,  359  (1946). 

29  "If  the  doing  away  with  protection  had  the  result  of  decreasing  some  of  the 
enormous  sums  of  money  paid  to  artists  engaged  in  the  production  of  pictures,  and 
if  their  scale  of  living  were  thereby  reduced  to  that  of  the  ordinary  citizen  engaged 
in  professional  pursuits,  it  might  not  be  altogether  a  bad  thing  for  the  in- 
dustry. .  .  ."  Canada,  Department  of  Labour,  Investigation  into  an  Alleged  Combine 
in  the  Motion  Picture  Industry  in  Canada  (Ottawa:  1931),  p.  128. 
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actually  make  for  lower  admission  prices  and  a  rivalry  for  a  better 
product  depends  largely  upon  its  effect  on  film  and  print  output. 
It  is  probable  that  the  prohibition  on  price  discrimination 
through  clearance  or  dead  time  would  result  in  a  drop  in  picture 
production,  at  least  by  the  major  firms  which  have  specialized  in 
the  most  expensive  productions.  It  is  even  more  likely  that  far 
fewer  prints  of  films  would  be  released.30  This  curtailment  of 
output  could  offset  most,  if  not  all,  of  the  gains  to  the  public 
resulting  from  more  competitive  distribution. 

As  to  investment  in  exhibition,  continuously  successive  runs 
are  likely  to  have  a  marked  effect.  Giant  theaters  in  the  central 
business  districts  of  cities  were  built  in  reliance  on  the  restrictive 
system  of  distribution.  The  end  of  many  exclusive  first  runs  and 
termination  of  the  time  lapse  between  runs  would  very  likely 
result  in  a  sharp  decrease  in  revenues  of  those  theaters.  Under 
more  competitive  distribution,  downtown  theaters  might  not  even 
exist,  at  least  on  the  scale  of  the  present  ones. 

From  the  above  analysis  it  would  seem  that  prohibiting  all  time 
lapse  between  runs  would  not  be  a  fruitful  policy.  Permitting  dis- 
tributors to  choose  what  they  consider  the  optimum  pattern  of 
temporal  and  spatial  price  discrimination  (absent  collusion  with 
exhibitors)  seems  to  be  the  best  public  policy.  The  largest  output 
of  pictures  will  probably  result  this  way.  Higher  first-run  admis- 
sion prices  probably  would  mean  that  the  pictures  would  be  re- 
leased for  more  total  runs  and  resultant  lower  later-run  admission 
prices.  Hence  freedom  to  discriminate  would  probably  allow  a 
greater  sector  of  the  public  to  see  pictures. 

The  experience  of  Judge  Igoe  in  Chicago  in  attempting  to 
supervise  the  Jackson  Park  decree,  which  limited  first  runs  to 
two  weeks  and  prohibited  dead  time  between  runs,  indicates  the 
overwhelming  administrative  problems  involved.  Judge  Igoe  felt 
impelled  to  give  special  treatment  to  very  costly  pictures  that  dis- 
tributors argued  would  show  losses  under  restricted  release.  As  a 
result  the  judge  became  general  industry  manager,  a  task  that 
even  trained  film  executives  felt  unqualified  to  undertake.  We 
must  conclude  that  both  from  an  economic  and  from  an  adminis- 
trative point  of  view,  public  policy  requires  that  distributors  be 
free  to  adopt  the  pattern  of  release  and  rental  discrimination  that 
they  consider  optimum. 

"A  seller  with  monopoly  power  in  the  market  is  likely  to  have  larger  output 
with  price  discrimination  than  without.  See  Paul  A.  Samuelson,  Foundations  of 
Economic  Analysis  (Cambridge:  Harvard  University  Press,  1947),  pp.  42-45;  Joan 
Robinson,  Economics  of  Imperfect  Competition,  pp.  196-202. 
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Exhibitors'  Proposals 

Independent  exhibitors,  having  been  freed  for  the  present  at  least 
from  most  of  the  market  dominance  of  the  circuits,  continue  their 
complaints  against  the  distributors.  A  large  part  of  the  complaints 
center  on  the  proportionate  increase  in  film  rentals  since  the  Para- 
mount decrees.  When  the  integrated  majors  divorced  their  theater 
circuits,  in  which  they  had  concentrated  their  monopoly  power 
and  from  which  they  received  the  majority  of  their  profits,  their 
distribution  divisions  began  bargaining  for  higher  rentals.  The 
curtailed  monopsony  power  of  the  circuits  and  the  smaller  supply 
of  films  made  these  efforts  successful.  In  dealing  with  smaller  thea- 
ters, the  leading  distributors,  except  United  Artists,  had,  before 
1946,  directed  the  monopoly  power  attaching  to  popular  films  not 
to  maximizing  rentals  but  to  compelling  tie-in  agreements;  that 
is,  forcing  exhibitors  to  sign  block  booking  agreements.  After  the 
prohibition  of  block  booking,  the  monopoly  power  attaching  to 
film  copyrights  and  film  popularity  was  focused  on  maximizing 
the  rental  income  from  films. 

Exhibitors  propose  two  main  alternative  remedies  to  limit  the 
monopoly  power  which  the  distributors  derived  from  the  legal 
ownership  of  copyrights  on  popular  films.  The  first  is  compulsory 
arbitration  in  the  making  of  film  license  contracts.  The  second  is 
public  utility  commission  regulation  of  film  rentals. 

Novel  systems  of  arbitration  are  not  new  to  the  motion  picture 
industry.  The  plan  of  arbitration  of  run  and  clearance  under  the 
1940  consent  decree  in  the  Paramount  case  is  described  in  chap- 
ter v.  The  whole  tenor  of  the  decree  was  a  rejection  of  free  market 
rivalry  and  an  acceptance  of  the  status  system  of  the  majors  that 
had  assigned  every  theater  in  the  country  to  a  fixed  position  in 
the  marketing  scheme.  Arbitration  of  disputes  over  assigned  status 
served  merely  to  cushion  some  of  the  system's  rough  edges  while 
prolonging  its  basic  anticompetitive  structure.  In  spite  of  this 
fact,  the  District  Court  in  the  Paramount  case,  after  ordering 
many  remedies  to  try  to  restore  market  rivalry  in  the  industry, 
recommended  the  continuance  of  arbitration.31  The  Supreme 
Court,  although  agreeing  that  the  District  Court  did  not  have  the 
power  to  force  continuance  of  arbitration,  approved  the  lower 
court's  suggestion  that  arbitration  be  continued.32  By  rejecting 
competitive  bidding  as  a  method  of  allocating  prints  in  the  local 

81  United  States  v.  Paramount  Pictures,  70  F.  Supp.  53,  76   (S.D.N.Y.,  1947). 
89  United  States  v.  Paramount  Pictures,  334  U.S.  131,  176    (1948). 
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theater  markets,  the  Supreme  Court  implied  approval  of  a  status 
system  where  theaters  were  more  or  less  permanently  assigned  to 
a  fixed  run  and  clearance.  Arbitration  was  then  recommended  as 
a  means  of  settling  industry  disputes,  for  it  had  worked  "with  rare 
efficiency"  during  the  period  of  the  consent  decree.  Perhaps  the 
court  was  mindful  that  this  method  of  mitigating  the  severest 
aspects  of  feudal  ranking  had  sharply  lowered  the  number  of  in- 
dustry disputes  brought  into  the  courts.  On  remand,  the  District 
Court  restated  its  approval  of  a  voluntary  system  of  arbitration  in 
the  industry.33 

Since  1952,  industry  groups  of  distributors  and  exhibitors  have 
been  holding  conferences  to  draft  an  arbitration  system  for  mo- 
tion picture  marketing.34  All  of  these  have  ended  without  success, 
and  no  arbitration  system  has  been  adopted.  The  leading  distribu- 
tors, each  having  reclassified  theaters  into  new  systems  of  runs 
and  clearances,  are  anxious  to  avoid  antitrust  actions  charging 
conspiracy  among  them  to  adopt  and  maintain  this  new  regi- 
mentation. Hence  they  are  quite  willing  that  arbitration  tribunals 
settle  disputes  brought  by  an  exhibitor  charging  discrimination 
against  him  in  assigning  run  or  clearance  or  by  causing  him  to 
bid  for  prints  against  theaters  allegedly  not  in  competition  with 
him.  The  exhibitors  realize  that  run  and  clearance  assignments 
now,  for  the  most  part,  are  much  more  equitable  and  do  not  favor 
circuits.  They  know  that  if  they  demand  film  on  an  earlier  subse- 
quent run,  the  distributors  will  in  many  cases  let  them  bid  against 
a  neighboring  theater  in  that  run.  They  now  recognize  that  these 
are  no  longer  the  key  areas  of  dispute.  All  parties  in  the  industry 
know  that  monopoly  power  is  no  longer  centered  in  the  theater 
circuits  and  utilized  to  force  discriminatory  marketing  practices. 
It  is  now  focused  primarily  on  price,  that  is,  maximizing  film 
rental  income.  For  this  reason,  the  majority  of  exhibitors  insist 
that  film  rentals  be  subject  to  arbitration. 

The  whole  idea  of  arbitration  in  the  making  of  film  contracts 
is  inconsistent  with  free  market  rivalry.  Unfortunately,  none  of 
the  courts  that  heard  the  Paramount  case  realized  this.  The  indus- 
try people  were  so  used  to  thinking  in  terms  of  regimented  struc- 
ture with  governing  organizations  (film  boards  of  trade,  NRA 
grievance  boards,  arbitrators)  that  the  courts,  though  attempting 
to  restore  free  market  rivalry,  were  confusedly  overcome  by  the 


88  United  States  v.  Paramount  Pictures,  85  F.  Supp.  881,  899   (S.D.N.Y.,  1949).  See 
Paramount  Finding  157. 
34  For  summary  of  these  negotiations  see  1956  Report,  pp.  7-10. 
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same  thinking.  Nevertheless,  the  courts'  promotion  of  continued 
arbitration  will  probably  not  bring  arbitration  back  to  the  motion 
picture  industry.  As  expected,  the  distributors  steadfastly  refuse 
to  arbitrate  film  rentals.  They  know  arbitration  would  work  to 
lower  film  rentals.  Hence  they  prefer  the  free  market  in  which 
to  exercise  the  monopoly  power  attaching  to  copyrighted  popular 
films.35  For  this  reason,  efforts  to  reestablish  an  arbitration  system 
have  broken  down  and  are  unlikely  to  be  revived. 

The  exhibitors'  alternative  proposal  of  commission  regulation 
of  film  rentals  has  been  rejected  by  the  Senate  Small  Business 
Committee,  the  distributors  and  many  of  the  exhibitors.36  Exhibi- 
tor proposals  suggested  that  the  Federal  Trade  Commission  or  a 
special  Fair  Trade  Practices  Commission  be  appointed  to  regu- 
late film  rentals.  When  informed  that  such  a  regulatory  scheme 
would  also  probably  regulate  admission  price  and,  like  other 
public  utility  commissions,  be  run  by  inexperienced  political 
appointees,  exhibitor  enthusiasm  for  the  plan  cooled.  The  effect 
of  public  utility  regulation  of  film  rentals  and  admission  prices 
would  probably  discourage  entry  of  producers  and  distributors 
and  augment  the  monopoly  power  which  established  firms  now 
have  by  virtue  of  their  copyrights  and  contracts  with  established 
film  stars.  The  rigid  film  and  theater  classification  of  the  pro- 
posed statute  are  remarkably  similar  to  the  system  of  regimenta- 
tion in  the  industry  promulgated  by  the  film  boards  of  trade  more 
than  thirty  years  ago  which  the  Paramount  decrees  were  designed 
to  destroy.  It  is  unlikely  that  any  exhibitors  would  be  happy  with 
the  operating  results  of  such  a  regulatory  system.37 

Summary  and  Conclusions 

The  Paramount  decrees  have  destroyed  the  nation-wide  combina- 
tion that  controlled  the  motion  picture  industry.  The  incomplete 
cartel  had  regimented  industry  structure  but  let  bilateral  bargain- 

86  The  Senate  Small  Business  Committee  concurred  as  follows:  "The  right  of  a 
seller  to  determine  the  price  at  which  he  will  sell  his  goods  is  basic  to  our  economic 
system,  ...  To  demand  that  distributors  guarantee  all  exhibitors  a  'fair  profit'  is 
contrary  to  our  economic  system  and  philosophy,  .  .  ."  1956  Report,  p.  48. 

36 1956  Report,  pp.  51-52.  See  1956  Hearings,  pp.  484-490  for  a  copy  of  the  pro- 
posed regulatory  statute  drafted  by  Allied  States  Association  of  Motion  Picture  Ex- 
hibitors. 

87  For  a  discussion  of  the  inherent  weaknesses  that  make  for  the  breakdown  of 
administrative  regulation  of  markets  and  prices,  see  Horace  M.  Gray,  "The  Pass- 
ing of  the  Public  Utility  Concept,"  Journal  of  Land  and  Public  Utility  Economics, 
Vol.  16  (Feb.,  1940),  p.  8.  See  Walter  Adams  and  Horace  M.  Gray,  Monopoly  in 
America,  chap.  iii. 
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ing  determine  how  much  screen  time  each  of  the  five  majors 
would  allocate  to  the  others'  pictures  and  the  amount  of  rental  to 
be  paid.  The  decrees  of  divorcement  and  divestiture  effectively 
put  an  end  to  the  organized  control  of  the  industry.  The  bottle- 
neck in  the  flow  of  films  created  by  the  majors'  near  monopoly 
of  first-run  theaters  was  broken.  Large  numbers  of  subsequent-run 
theaters  received  earlier  access  to  films  and  were  relieved  of  the 
oppressive  restrictions  of  block  booking.  Divorcement  also  cur- 
tailed the  monopoly  power  of  the  five  majors  on  the  distribution 
level.  Other  distributors  and  independent  producers  were  given 
freer  entry  to  compete  in  the  market  for  screen  time.  Many  of  the 
best  received  of  the  postwar  films  have  been  produced  by  inde- 
pendents, and  some  commentators  attribute  a  general  rise  in  the 
quality  of  films  to  the  destruction  of  the  monopolistic  barriers 
and  the  consequent  increased  independent  production. 

The  Paramount  decrees  were  deficient  in  that  they  failed  to 
dissipate  circuit  buying  power  completely,  as  they  easily  could 
have  done.  The  court  failed  to  break  up  the  circuits  into  suffi- 
ciently small  units.  When  the  court's  watchdog  jurisdiction  of  the 
industry  is  ended,  the  circuits  may  bargain  again  for  preferential 
status.  In  order  to  insure  free  market  rivalry  to  all  theaters  in 
the  many  local,  imperfectly  competitive  markets,  the  court  should 
have  ordered  public  auction  competitive  bidding  for  films.  This 
the  Supreme  Court  rejected  as  a  remedy.  The  failure  of  the  high 
court  to  order  remedies  available  to  it  that  would  have  created 
market  structure  and  film  allocation  closer  to  the  competitive 
model  has  been  noted  by  lower  courts.38 

The  monopoly  power  remaining  in  distributors  by  virtue  of 
their  copyrights  on  popular  films  could  be  diminished  by  requir- 
ing them  to  release  larger  numbers  of  prints  of  each  film  and  by 
outlawing  clearance  or  waiting  time  between  runs.  Either  of  these 
drastic  remedies,  by  lowering  total  film  rentals,  might  cause  pro- 
ducers to  make  fewer  films  and  discourage  others  from  entering 
production.  No  such  regulation  of  the  pattern  of  rental  price 
discrimination  seems  to  offer  fruitful  results. 

One  theorist  has  suggested  that  one  remedy  for  monopoly 
(oligopoly)  power  in  the  market  is  to  foster  bilateral  monopoly 

88  In  Bigelow  v.  Balaban  and  Katz  Corp.,  199  F.  2d  794  (1952),  Judge  Kerner 
stated:  "We  think  that  compulsory  divestiture  did  not  result  in  such  immediate 
change  in  relationships  between  distributors  and  exhibitors  as  to  require  immediate 
relaxation  of  restraints  in  an  industry  whose  members  have  been  described  as 
having  'shown  such  a  marked  proclivity  for  unlawful  conduct  .  .  .'  United  States  v. 
Paramount  Pictures,  Inc.,  334  U.S.  131." 
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(oligopoly).39  Following  this  suggestion,  should  theaters  be  allowed 
to  form  booking  combines  to  deal  with  each  distributor  as  an  or- 
ganized body?  Experience  with  such  policies  has  not  been  satis- 
factory. Stanley  Booking  Corporation  and  First  National  Exhibi- 
tors Circuit  were  organized  efforts  of  this  type  on  the  part  of 
exhibitors.  Their  ability  to  block  entry  into  final  markets  added 
such  uncertainty  to  motion  picture  production  that  the  larger 
producer-distributors  began  to  acquire  theaters  in  order  to  insure 
a  final  market  for  their  product.  It  is  reasonable  to  believe  that 
if  exhibitors  were  exempted  from  Sherman  Act  prosecution  in 
order  to  deal  in  large  groups  with  distributors,  the  distributors 
would  also  find  ways  to  combine  to  deal  with  them.  The  industry 
would  be  divided  into  two  power  blocs.  The  individualist  exhibi- 
tor who  refused  to  join  organized  bargaining  would  find  himself 
unable  to  purchase  films  in  opposition  to  the  organized  group.40 
His  position  would  be  remarkably  similar  to  the  independent 
exhibitors  who  tried  to  bid  for  films  against  the  major  circuits 
before  the  Paramount  case.  It  would  seem  that  there  is  no  supe- 
rior alternative  to  the  widest  possible  dispersal  of  market  power 
in  an  effort  to  promote  free  market  rivalry.  The  monopoly  power 
that  remains  to  a  seller  or  buyer  because  of  the  nature  of  the 
product  or  structure  of  the  market  can  be  offset  only  to  the  extent 
of  continuous  vigilance  by  the  Department  of  Justice  to  insure 
free  entry  of  rivals  into  the  market. 

30  J.  K.  Galbraith,  American  Capitalism:  The  Concept  of  Countervailing  Power 
(Boston:  Houghton  Mifflin,  1952);  see  G.  Stigler,  "Economist  Plays  with  Blocs," 
American  Economic  Review,  Vol.  44   (May,  1954),  p.  7. 

40  In  Mid  West  Theatres  Co.  v.  Co-Operative  Theatres  of  Mich.,  43  F.  Supp.  216 
(E.D.  Mich.,  1941),  an  injunction  was  issued  against  an  exhibitors'  buying  organiza- 
tion that  had  forced  distributors  not  to  deal  with  an  independent  exhibitor.  See 
Paramount  Pictures  v.  United  Motion  Pictures  T.O.,  93  F.  2d  714  (CCA.  3,  1937). 
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BOOS,  Allen,  and   Hamilton,  ll9rr 
Bork,  R.,  207  rr 

33] 


234 


Index 


Boycott,  28 

Brandt  theaters,  56,  112 

Breen,  J.  I.,  40 

Brown,  J.   T.,    109  n. 

Buena    Vista:     marketing    organization, 

119;  productions,  117 
Bureau  of  Labor  Statistics  price  index, 

5 
Bureau  of  the  Census,  4,  10,  34,  113 


Caesar  and  Cleopatra,  76 

Caine  Mutiny,  The,  127,  129 

Cameras,  16-21 

Capra,  F.,  114  n. 

Cassady,  Jr.,  R.,  20,  79,  151  n. 

Catholic  Legion  of  Decency,  40 

Censorship,  40-43 

Central  Casting  Corp.,  39 

Century  theaters,  56 

Chamberlin,  E.  H.,  42  n.,  115  n. 

Champaign,  111.,  7 

Champion,  116  n. 

Chaplin,  Charlie,  8,  21,  24 

Chase  National  Bank,  25,  31 

Checking  companies,  71 

Chicago,  12,  55,  64,  85,  86,  146,  154- 
157;  admission  prices,  160;  competitive 
bidding,  168-169,  174;  double  features, 
163;  extended  first  runs,  173,  175-176; 
film  rentals,  160-161,  169-171;  film 
split,  158-169;  loop  first  run,  156-157, 
159,  161,  166,  173-176;  market  struc- 
ture, 154-161;  Maryland  theater,  162- 
164;  runs,  156-159,  161;  picture  short- 
age, 174;  price  fixing,  161;  south  side 
theaters,  162;  system  of  release,  155- 
156,  161,  182;  theaters,  157-158,  162; 
treble-damage  actions,  161-167;  zon- 
ing, 155-156,   168-169 

Chicago  Film  Board  of  Trade,  155,  160, 
163,  185 

Christmas  Holiday,  69 

CinemaScope,   15 

Cinerama,  15 

Circuits,  26,  48,  73;  affiliated,  74,  81,  84, 
85;  bargaining,  61,  73,  74,  85-94,  144; 
diseconomies,  27;  divorced,  209;  expan- 
sion, 95;  produce  films,  144;  profits, 
89;  size,  210 

Clarke,  H.  L.,  31 

Clayton  Act:  Section  3,  20;  Section  5, 
167,  191-195,  206;  Section  7,  26 

Clearances,  65-68,  88,  93,  213-215;  agree- 
ments, 99,  203;  arbitration,  96;  defined, 
58;  reasonable,  98,  99,   100,  150,  213; 


roadshow,  150;  shortened,  145;  uni- 
form, 98,  180,  181 

Closed  towns,  57,  72,  88,  90-92 

Code  of  fair  competition,  32 

Columbia  Pictures  Corp.,  30,  34;  anti- 
trust prosecution,  94-106,  198;  assets, 
35;   block   booking,  205;   film   rentals, 

46,  128,  129;  income,  130,  133-134; 
productions,  36,  117;  profitable  pic- 
tures, 127;  profits,  130,  133-134;  re- 
leases, 45,  117,  122,  123;  unprofitable 
pictures,  127 

Combinations,  1,  2,  16,  84,  145;  distribu- 
tion, 24,  28,  47,  151;  exhibition,  24,  27, 

47,  55,  61,  85-106,  145,  151,  180; 
horizontal,  17,  98,  100,  151,  180;  pro- 
duction, 37;  vertical,  1,  98,  100,  165, 
182 

Commercial  factors,  38 

Competitive  bidding,  100,  101,  146,  151- 

152,  168-169,  172,  174,  210-211 
Conant,  M.,  42  n.,  146  n.,  190  n. 
Confidential  Reports  Inc.,  71 
Conscious  parallelism,   87,    163,   183-191 
Consent  decrees,  93,  95,  101,  107 
Concessions,  148  n.,  213 
Consolidated  Theatres,  91 
Conspiracy,  proof  of,  183-191 
Consumption  expenditures,  10,  11 
Contempt,  86,  94,  173,  204 
Contracts:   selective,  61,  74;   suspension, 

99 
Copyrights,  2,  87,  99,  100,  101,  177,  182, 

216 
Coston,  J.,  171 
Coughlan,   R.,    146  n. 
Council  of  Motion  Picture  Organizations, 

5,  15 
Cover  Girl,  69 

Crescent  Amusement  Co.,  88-90 
Crest  Theater,  146,  189-190 
Crowther,  B.,   109  n.,  125  n.,  133  n. 

Damages,  163-167;  proof,  154,  163-167, 
181-183 

Defendants,  in  Paramount  case,  94,  204- 
207 

Demand:  cross-elasticity,  60;  evolution, 
10;  nature,  2;  perishability,  2 

Dillon,  Reed,  and  Co.,  31 

Disney,  W.,  81.  See  also  Buena  Vista 

Distribution,  43-48,  200;  control,  44,  48, 
200;  costs,  47,  116,  118-120;  defined,  2; 
entry,  47-48,  118;  independent  pro- 
ductions, 44,  117,  127,  133;  investment, 
33;    market   shares,    118-120;    optimal 
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scale,   118-119;  overseas,   136;  releases, 

44,  45,  120,  122-124;  structure,  118-120 
Distributors,  2;  national,  46,  47,  118 
Divestiture,  89,  91,  93,  95,  100,  102,  104- 

105,  107-112,  138,  207-208;  sale  prices 

of  theaters,   111 
Divorcement,  95,   100,   103-105,   107-112, 

138,  149,  174-175,  207-208,  211 
Double  features,  74,  87,  99,  163,  172,  175, 

180,  183 
Drive-In  theaters:   admission  price,  213; 

attendance,  15;  Chicago,  172;  number, 

15.  147-148,  172 
Dryden,  J.  F.,  25 
Durant,  W.  C,  25 

Eagle  Lion  Studios,  43  n.,  127,  195-196 

Eastman  Kodak  Co.,  18,  38,  197 

Eastmancolor,  197 

Economy:  performance,  152-153,  200- 
201;  uncertainty,  1,  3,  37,  76,  126-127, 
205 

Edgeworth,  F.  Y.,  60 

Edison,  T.,  16 

Edison  Manufacturing  Co.,  16 

Editor  and  Publisher,  9 

Electric  theater,  18 

Electrical  Merchandising,  13 

Electrical  Research  Products,  Inc.,  30,  31 

Elliott,  W.  Y.,  13 

Employment,  33 

Enoch  Ar den,  22 

Entry,  16,  18,  19,  37,  41-42,  47,  80,  105, 
113,  220 

Equipment:  lighting,  38;  photographic, 
38 

Ernst,  If.  L.,  38,  41  n.,  42  n. 

Essaness  Theatres  Corp.,  167 

Estoppel  by  judgment,  191 

Exchanges,'  18,  19,  43-44,  119;  costs,  4; 
states  rights,  22,  23 

Exhibition,  48-57,  201;  costs,  150;  de- 
fined, 1;  investment  in,  33,  215;  mar- 
keting patterns,  55 

Exhibitors:  independent,  145-150,  201; 
proposals,  216-218 

Expenditures:  consumption,  10-11;  mo- 
tion picture,   10-12;   recreation,   10-12 

Fabian  Theaters,  209  n. 

Fadiman,  W.,  114  n. 

Famous  Players  Co.,  22 

Famous  Players-Laskv  Corp.,  21,  22,  23, 

25 
Fan  mail,  4 
Features,  21 


Federal  Communications  Commission, 
investigation  of  sound  patents,  30  n. 

Federal  Trade  Commission  Act,  section 
5,  24,  27,  85,  196 

FTC  trade-practice  conference,  202 

Fiduciary  duties,  111 

Fifth  Avenue  Theatre,  55,  64 

Film:  length,  17,  19,  20;  processing,  35, 
38;  raw  stock,  18,  38;  width,  17 

Film  Boards  of  Trade,  32,  95,  179-181, 

202,  203,  204,  206,  217;  Chicago,  155, 
160;  clearance  and  zoning,  66;  control, 
28;  credit  committees,  28,  202;  litiga- 
tion, 179-181;  standard  exhibition  con- 
tract, 28 

Film  Classics,  43  n. 

Film  Daily  Yearbook,  cited,  15,  29,  43, 
44,  45,  97,  110,  147,  202 

Film  licenses,  69,  98,  211 

Film  rentals,  18,  22,  44,  70-76,  119-122, 
150-151;  adjustments,  75;  affiliated 
circuits,  46,  51,  62-63;  average,  47; 
checking,  71;  Chicago,  160-161;  dis- 
crimination, 19,  23;  flat,  70;  foreign, 
136;  increasing,  216;  minor  distribu- 
tors, 128-129;  nonaffiliated  theaters, 
51;  percentage,  70,  75,  150,  212-213; 
regulatory   commission    proposed,   218 

Financing:  production,  38,  116-117; 
theater  acquisitions,  25-26,  31 

First  National  Exhibitors  Circuit,  24,  25, 
220 

First  National  Pictures,  Inc.,  28 

First  National  Studios,  23 

Florence,  P.  S.,  119  n. 

For  Whom  the  Bell  Tolls,  42 

Formula  deals,  74,  98,  99,  101,  211 

Fortune,  cited,  22,  126,  127,  113,  132; 
survev,  12 

Fox,  W„  20,  31 

Fox  Film  Corp.,  22,  23,  25,  26,  29,  30,  31 

Fox  West  Coast  Theatres  Inc.,  55,  110, 

203,  209  n. 

Franchise  agreements,  64,  88,  92,  99,  101 

Frankfurter,  F.,  191  n. 

Fraud  suits,  71 

Freeman,  Y.  F.,  37,  127  n.,  151 

Friendly  Persuasion,  129 

From  Here  to  Eternity,  127,  129 

Galbraith,  J.  K.,  220  n. 
Gallup  survey,  6 
Gary  Theatre  Co.,  182 
General  Film  Co.,  19,  20,  22 
General  Teleradio  Inc.,  132 
General  Tire  and  Rubber  Co.,  132 
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Giannini,  A.  A.,  31 

Gibson,  H.,  25 

Glenn  Miller  Story,  The,  129 

Going  My  Way,  65 

Golden,  N.  D.,  136  n. 

Goldenson,  L.,  48  n. 

Goldman  Sachs  and  Co.,  26 

Goldwyn,  S.,  25,  38,  80,  81,  196 

Goldwyn  Pictures  Corp.,  25 

Gone  With  the  Wind,  2 

Gould,  J.  M.,  13 

Gray,  H.  M.,  203  n.,  218  n. 

Great  Train  Robbery,  The,  17 

Griffith  Amusement  Co.,  90 

Griffith,  D.  W.,  22 

H.  &  E.  Balaban  Corp.,  157-158 

Hampton,  B.,  16 

Hand,  A.  N.,  207 

Handel,  Leo  A.,  5,  7,  8 

Hayden,  Stone  and  Co.,  26 

Hays,  W.  H.,  203 

Hello,  Frisco,  Hello,  75 

High  Noon,  129 

Hitler's  Children,  76 

Hollywood,  21 

Home  of  the  Brave,  116  n. 

Hoyt,  R.,  26 

Huettig,  M.  D.,  46 

Hughes,  H.,  42,  43,  65,  104,  109,  131,  132 

/  am  a  Camera,  113 

Igoe,  M.  L.,  173-176,  215;  quoted,  175 

Independent    productions,    36-37,    113- 

118;  financing,  116-117;  freedom,  112, 

116 
Ingles,  R.,  40  n. 
Injunctive   remedies,  87,    89,   91,   92-93, 

99-105,    166-167,    173-176,    180,    202, 

211-215 
Innovations,  16,  42,  113 
Interboro  Theaters,  56 
Internal  Revenue  Service,  9,  34 
Interstate  Circuit  Inc.,  87,  182 
Investment:    exhibition,    215;    industry, 

33,  34;  major  firms,  35,  134;  theater,  84 
Invitation  to  the  Dance,  126  n. 
Island  Theaters,  56 
It  Can't  Happen  Here,  42 

Jackson,  R.,  191  n. 

Jackson  Park  case,  decrees,  167-172,  174, 
177,  215.  See  also  Index  of  Cases, 
Bigelow  v.  RKO  Radio  Pictures 

Jackson  Park  theater,  160-166,  170-172; 
admissions,  165,  169-171;  damages, 
163-166;  film  rentals,  165;  profits,  144 


Jacobs,  L.,  cited,  16,  29 

Jarrico,  P.  132 

Jazz  Singer,  The,  29 

Jones,  Linick,  and  Schaefer,  159 

Joint  interests,  99,  100,  104 

Judicial  administration  of  markets,  101, 

173-176 
Jupiter's  Darling,  126 
Justice  Department,   110,  202,  203,  212, 

220 

Kinetoscope,  16 

Klangfilm,   31 

Kleine,  G.,  18 

Klingender,  F.  D.,  30 

Knepper,  M.,  42  n. 

Knight,  A.,  8  n. 

Koster  and  Bial's  Music  Hall,  17 

Kramer,  S.,  116  n. 

Kuhn,  Loeb  and  Co.,  25,  31 

Lady  Takes  a  Chance,  69 

Laemmle,  C,  20,  21,  25 

Lake  Theater,  55,  159 

Lamar  Theater,  55,  159 

Lasky,  M.,  191  n. 

Lawrence,  F.,  21 

Lazarsfeld,  P.  F.,  5,  6,  8,  80 

Legg,  S.,  30 

Lehman  Bros.,  31 

Leisure,  12 

Lewis,  H.  T.,  3,  24,  26,  47  n.,  70  n.,  76, 
78,   118,  202  n. 

Limitations,  suspension  of,   193-195 

Lincoln,  F.,  126  n. 

Loew's  Inc.,  34;  antitrust  prosecution, 
94-106;  assets,  35,  134;  consent  decree, 
95,  104;  control,  29;  divestitures,  108; 
employment,  125;  film  rentals,  46,  121; 
income,  130-134;  MGM  losses,  132- 
133;  merged  Metro  Pictures  Corp.,  25; 
production  costs,  125;  productions,  25, 
36,  117;  profits,  130-134;  releases,  45, 
117,  123,  126;  theaters,  26,  35,  49-54; 
unprofitable  pictures,  126-127 

Loew's  Theatres,  Inc.,  108;  expansion, 
143;  income,  142;  theaters,  108,  209 

Lord,  D.  A.,  40 

Los  Angeles,  12,  18,  85-86,  146 

Macgowan,  K.,  16,  17 
Magnificent   Obsession,   129 
Majors  defined,  34 
Man  with  the  Golden  Arm,  113 
Marcus,    P.,    191  n. 

Market:  control,  97;  speculation,  7; 
structure,   1 
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Mmrty,  116n.,  129 

Maryland  Theater,  162-166 

Masonite  Corp.,  184 

Master  agreements,  74,  90,  98,  99,   101, 

211 
Maver,  J.  P.,  7 
Mayer,  L.  B.,  25,  132-133 
McConnell,  T.,  164  n.,  206 
McDonough,  J.  R.,  210  n. 
Mellon  Bank,  109  n. 
Metro-Goldwvn-Mayer  Corp.,  25.  See  also 

Loews  Inc. 
Metro  Goldwvn  Pictures  Corp.,  23 
Metro  Pictures  Corp..  25 
Miles  Brothers  Exchange,  17 
Milwaukee,  146 

Milwaukee  Towne   Corp.,    185  n.,   206  n. 
Minneapolis  Amusement  Co.,  62 
Molev,  R.,  40  n. 
Monogram  Pictures,  43;  film  rentals,  46; 

releases,  45 
Monopoly    power,    79,    90-91,    103,    177, 

202,  203,  207,  210,  219 
Monroe  Amusement  Corp.,  167 
Moon  is  Blue,  The,  113 
Motion  Picture  Almanac,  38 

Motion  Picture  Association  of  America, 
8n.,  14,  40,  41,  56,  119  n.,  179 

Motion  picture  corporations,  9 

Motion  Picture  Herald,  cited,  14,  71,  104, 
111,  113,  114,  116,  117,  119,  125,  132, 
167 

Motion  Picture  Patents  Co.,  18-21;  de- 
cline, 21;  effects,  18,  20,  179;  exchanges, 
19;  integration,  19-20;  litigation,  20; 
members,  18;  patent  license  fees,  19; 
projection  license,   19 

Motion  Picture  Producers  and  Distribu- 
tors of  America,  Inc.,  40,  203 

Motion  Picture  Production  Code,  40.  See 
also  Production   Code  Administration 

Motion  Pictures  Adyertising  Co.,  196 

Mo\eo\ers,  74,  99 

Music  publishing,  35 

Musical  instruments,   11 

Mutual  Films,  21,  22 

Myers,  A.  F.,  110 

National  Film  Service,  119 

National    Industrial    Recoyerv    Act,    32, 

203,  217 

National    Recoyerv    Administration,    32, 
95;  work  materials,  32,  37,  77  n.,  78  n. 
National  Reco\ery  Re\iew  Board,  32 
National  Screen  Service  Corp.,  196-197 
National   Theatres,   Inc.,    104,    108,    110; 


income,  141-142;  number  of  theaters, 
108,  209;  theater  receipts,  138-140; 
theaters  operated,  138-140 

Nelson,  D.  M.,  cited,  80,  113 

New  York  City,  12,  86,  105,  146 

Newsreels,   125 

Nicholls,  W.  H.,  184  n.,  208  n. 

Nickelodeon,  18 

Nizer,  L.,  32,  96  n. 

North  Central  Allied,  76 

Xot  as  a  Stranger,  129 

Odium,  F.,  34 

Oligopoly,   57,   61 

Omaha  Distribution  Territory,  180 

Omaha  Film  Board  of  Trade,  180 

On   the   Waterfront,  127 

Opinion  Research  Corp.,  5,  8  n..  146  n. 

Oriental  Theatre,  64,  157,  159-160 

Otterson,  J.  E.,  31 

Outlaw,  The,  43,  65 

Oyerage  and  underage,  74,  99 

Palace  Theater,  64 

Paramount  Famous-Lasky  Corp.,  23,  25, 
27,  28 

Paramount  decrees,  102-153,  191-195, 
200-201,  206 

Paramount  Pictures  Corp.  (1949):  Chi- 
cago zoning,  168;  diyestitures,  108-109; 
film  rentals,  121,  122;  income,  130-134; 
organization,  109;  production  costs, 
124,  125;  productions,  117;  profits,  130- 
134;  releases,  117,  123;  theater  acquisi- 
tion, 176 

Paramount  Pictures,  Inc.,  34;  antitrust 
prosecution,  94-106;  assets,  35,  104 
Balaban  and  Katz  Corp.  control,  154 
consent  decree,  95,  102,  109-110,  203 
divorcement,  108-109,  174,  176  n.;  film 
rentals,  46;  income,  130-131;  prede- 
cessor bankruptcy,  27,  31,  34;  prede- 
cessor founding,  22;  productions,  36; 
profits,  130-131;  releases,  45,  123; 
theaters,  49,  51-54 

Paramount  Publix  Corp.,  26 

Paramount  Theatre   (N.Y.),  110 

Patents.  16.  17,  197,  211;  infringement, 
20;  Latham  loop,  21;  pool.  18-21 

Pathe  Pictures,  23 

Pen,  J.,  83 

Phonograph  records,  11,  35 

Piccadilly   Theater,    167 

Pickford,  M.,  21,  24,  42 

Picture:  classes,  77,  204,  205;  costs,  3,  22, 
29,   76-77;   formulas,   6,   114;   grading, 
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Picture   (cont.) 
22,   36;    inventories,   34;    planning,   3; 
preference,    7,    12;    quality,    114,    153; 
stories,  6-8,  114;  types,  6;  uniqueness, 
3 

Pictures:  color,  14,  197;  failures,  37;  film 
split,  62-63,  159;  foreign,  74,  95,  96, 
99;  sale  to  television,  137;  sex,  42-43; 
supply,  41,  149,  172,  174 

Pigou,  A.  C,  60 

Pittsburgh,  18,  146 

Plymouth  Adventure,  126  n. 

Pooling  agreements,  52,  62,  99,  100,  107 

Powdermaker,  H.,  6,  8 

Preview,  3 

Price  discrimination,  19,  58-61,  69-70,  76, 
146-147,  161,  201,  209,  212-213,  214 

Price  fixing,  69-70,  87,  98,  99,  100,  152, 
161,  212 

Princess  O'Rourke,  69 

Printer's  Ink,  cited,  133 

Prints:  collection  costs,  75;  costs,  14,  59, 
76;  output,  38,  59,  150;  physical  han- 
dling, 119;  price,  19;  16-millimeter, 
197-198;  transportation,  75;  withhold- 
ing, 95,  96 

Prodigal,  The,  126  n. 

Producers:  independent,  37,  38,  42,  80- 
81,  112-118;  number,  37,  112-113; 
shortage,  37 

Producers  Releasing  Corp.,  43;  film 
rentals,  46;  releases,  45 

Product:  definition,  1-2;  differentiation, 
2,  37 

Production,  35-39,  200;  by  circuits,  144; 
control,  37,  39;  costs,  17,  76-77,  115- 
116,  124-125;  defined,  2;  financing,  38, 
116-118;  flexibility,  115;  industry 
totals,  36;  inputs,  115;  investment,  33; 
major  firms,  36;  monopoly,  38;  optimal 
scale,  115;  overseas,  136;  techniques, 
6,  14-15,  125;  television  films,  137-138; 
volume,  36 

Production  Code  Administration,  40,  41, 
113 

Profits,  33,  89,  129-135;  damages  from 
loss,  163-166;  pool,  62,  198-199 

Projectors,  17 

Public,  impact  on,  152-156,  201 

Queen  Elizabeth,  22 

RKO  Corp.,  26,  30,  31,  34;  antitrust 
prosecution,  94-106;  assets,  35,  134; 
consent  decree,  95,  102,  104,  109; 
divestitures,  108,  111-112;  income,  130- 
134;  theaters,  49-54,  56,  62 


RKO  Radio  Pictures:  advertising,  9;  con- 
trol, 109;  film  rentals,  46,  121,  122; 
income,  132;  losses,  132;  productions, 
36,  117;  releases,  45,  117,  123;  sale  of 
assets,  132;  sale  of  studio,  115 

RKO  Theatres  Corp.,  108-109;  income, 
141-142;  mergers,  143;  theater  re- 
ceipts, 138-140;  theaters,  49-54,  108, 
138-140,  209;  theaters  in  Chicago,  155- 
158,  175 

Radio,  11 

Radio  Corp.  of  America,  30 

Radio-Keith-Orpheum.  See  RKO  Corp. 

Radio  stations,  35 

Ramsaye,  T., 

Randforce  theaters,  56 

Rank,  J.  A.,  76 

Regan,  C.  M.,  73 

Real  Estate  Analyst,  111 

Recreation  expenditures,  10,  11,  33 

Reissues,  3 

Remakes,  3 

Rembusch,  T.,  150 

Republic  Pictures  Corp.  43,  118;  film 
rentals,  46,  129;  productions,  117;  re- 
leases, 45 

Restraint  of  trade,  87,  89,  90,  92,  98-102, 
164-165;  specific  intent,  90,  102 

Rivalry,  42,  149 

Road  show,  69,  74,  99,  150,  212,  214 

Robinson,  E.  A.  G.,  115  n. 

Robinson,  J.,  59,  215  n. 

Ross  Federal  Service,  71 

Ross,  L.,   133  n. 

Rostow,  E.  V.,  213  n. 

Roxy  Theater,  64 

Runs,  61-65,  95;  arbitration,  96;  Chicago, 
155-159,  162;  defined,  58;  extended, 
74,  173;  first,  61,  65,  87,  88;  monopoly, 
161;  move  to  earlier,  145-146,  159; 
move  to  later,  159;  multiple  first,  65, 
176;  preferred,  72;  reduction  in,  153, 
169;  successive,  214;  uniform,  98,  181, 
182 

St.  Louis,  86 
Salaries  of  actors,  21 
Samson  and  Delilah,  173 
Samuelson,  P.  A.,  215  n. 
San  Francisco,  17 
Sanders,  T.  B.,  116n. 
Schenck,  N.,  133 
Schine  Chain  Theatres,  91-94 
Schneider,  E.,  115  n. 
Screen  Actors  Guild,  39 
Screen  Directors  Guild,  39 


Index 


239 


Screen  Writers  Guild,  39,  132 

Screenplays,  6-8 

Screens,  wide,  14-15,  125 

Seabury,  W.,  22 

Securities,  25-26,  31,  38 

Securities    and    Exchange    Commission, 

121,  128,  130,  131,  134,  139,  141,  142 
Seegert,  N.,  211  n. 
Selznick  Releasing  Org.,  43  n. 
Shareholder's  representative  suit,  111 
Shaw,  R.,  7 
Sherman  Act,  213  n.;  Section   1,  28,  85, 

87,  98,   103,   189;  Section  2,  88,   103; 

Section  7,  21,  178-179,  181 
Shields  and  Co.,  25 
Short  subjects,  78,  95,  96 
Shurlock,  G.,  40  n. 
Sindlinger  and  Co.,  4,  13,  15,  148 
Skouras  Brothers,  110,  209  n. 
Skouras  Theaters,  56 
Smith,  A.  E.,  17 
Smith,  C,  115n. 
Smythe,  D.  W.,  7 
Snow  White,  2 
Sorkin,  B.  R.,  191  n. 
Sound,  29-31;   development,  29;  equip* 

ment,  29-30;  patents,  30 
Spectator  amusements,  12 
Stage  Door  Canteen,  69 
Standard    exhibition    contract,    28,    180, 

202 
Stanford  Research  Institute,  14 
Stanley  Booking  Corp.,  24,  220 
Stanley  Company  of  America,  26 
Stanley  Warner  Corp.,  108;  income,  141— 

142;     mergers,     143;     sale    of,    209  n. 

theater  receipts,  138-140;  theaters  op- 
erated, 108,  109,  138-140 
Star  system,  21 
Stars,   21;    independent   producers,    114; 

lending   of,    39;    monopoly   power,   8; 

popularity,  8;  salaries,  21 
Stigler,  G.,  220  n. 
Strand  Theater,  55 
Structural  remedies,  89,  91,  93,  95,  100, 

102-105,    107-112,    138,    149,    174-175, 

207 
Studios,  unused  capacity,  114 
Super  Scope,  15 

Survey  of  Current  Business,  11,  33 
Sweet  Rosie  O'Grady,  59,  69 

Taxes,  114 
Technicolor,  197 

Television,  12-14,  129,  172;  expenditure 
for,    11;    features   purchased   by,   137; 


impact  of,  12-14,  133,  148;  picture 
production  for,  138;  receivers,  12-13; 
viewers,  13-14 

Television  Magazine,  12 

Temporary  National  Economic  Commit- 
tee, Monograph  43,  cited,  31,  37,  39, 
45,  56,  61,  70,  78,  85,  155 

Ten  Commandments,  The,  124  n. 

10,000  Bedrooms,  126  n. 

Texas  Consolidated  Theatres  Inc.,  87 

Theater:  appointments,  29;  cost,  147- 
148;  earnings,  18;  investment,  84; 
lobby,  2;  profits,  164-165;  remodeling, 
11;  size,  48,  147-148,  158,  162 

Theaters:  circuits,  26,  48,  73;  combina- 
tion, 24;  control,  49-52,  61-70,  202; 
division  of  territories,  52;  downtown, 
2;  first-run,  66,  80,  113;  food  and  drink 
sales,  148  n.,  213;  income,  148;  in- 
dependent, 68,  73;  joint  interests,  99, 
100,  104;  neighborhood,  2;  New  York 
area,  56;  nonaffiliated  circuits,  56,  138- 
140;  number,  29,  48,  147-148;  outside 
U.  S.,  136-137;  pooling  agreements, 
52,  62,  99,  100,  107;  second-run,  66; 
showcase,  9.  See  also  Circuits;  Combi- 
nation, exhibition;  Drive-in  theaters; 
Runs 

Theatre  Enterprises,  Inc.:  Maryland, 
146-147,  189-191;  Texas,  91 

Theatre  Owners  of  America,  144,  202 

Todd  A-O,  15 

Trapeze,  129 

Treble-damage  actions,  145,  161-167, 
178-195,  208;  number,  178-179;  suspen- 
sion of  limitations,  193-195;  U.  S. 
decrees  as  evidence,  167,  191-193,  206 

Trucolor,  197 

Twentieth  Century-Fox  Film  Corp.: 
antitrust  prosecution,  94—106;  assets, 
35,  134;  consent  decree,  95,  104;  di- 
vestitures, 108;  film  rentals,  46,  121, 
122;  founding,  31;  income,  130-134; 
production  costs,  124,  125;  produc- 
tions, 36,  117;  profits,  130-134;  re- 
leases, 45,  117,  123;  sale  of  studio,  115, 
125;  theaters,  49-54 

Twentieth  Century  Fund,  10  n. 

Twentieth  Century   Pictures,  Inc.,  31 

Tying  agreements.  See  Block  booking 

United  Artists  Corp.,  23,  34;  antitrust 
prosecution,  94-106;  expansion,  127; 
film  rentals,  46,  81,  128,  129;  income, 
134;  releases,  45,  117,  122,  123;  single 
selling,  205-206 


240 


Index 


United    Artists    Theatre    Circuit,     110, 

209  n. 
United  Paramount  Theatres.  See  Ameri- 
can Broadcasting-Paramount  Theatres, 
Inc. 
Universal  Film  Co.,  20-22,  25 
Universal  Film  Manufacturing  Co.,  23 
Universal    Pictures   Co.,    Inc.,    34;    anti- 
trust prosecution,  94-106,   198;   assets, 
35;   block   booking,  205;   film   rentals, 
46,    128,    129;    income,    130,    133-134; 
productions,  36,  117;  profits,  130,  133- 
134;  releases,  45,  117,  122,  123;  sale  of 
studio,   115 
Universal  Pictures  Corp.,  31 
Universal  Theatres  Corp.,  25,  26 

Vintage,  126  n. 
Vistavision,  15 
Vitagraph  Co.,  17 
Vitaphone  Corp.,  29,  30 
Vitascope,    17 

War  and  Peace,  124  n. 

Warner    Brothers    Circuit    Management 


Corp.:  sale  of  theaters,  171;  theaters 
in  Chicago,  155-158;  theaters  operated, 
49-54 

Warner  Brothers  Pictures,  Inc.,  23,  26, 
29,  34;  antitrust  prosecutions,  86,  94- 
106;  assets,  35,  134,  135;  consent  de- 
cree, 95,  104;  divestitures,  108;  employ- 
ment, 125;  film  rentals,  46,  121,  122; 
financing  independent  producers,  117; 
income,  130-134;  productions,  36,  117; 
profits,  130-134;  prosecution,  86;  re- 
leases, 45,  117,  123 

Washington,  D.C.,  68 

Weingarten,  L.,  6 

Wesco  Corp.,  31 

West  Coast  Theatres,  Inc.,  25,  85 

Western  Electric  Co.,  29,  30 

Westerns:  high-cost,  7;  low-cost,  6,  37 

Yankwich,  L.,  198,  210  n. 

Zoning,    65-68,    168-169,    180,    203;    de- 
fined, 58 
Zukor,  A.,  21-22,  25 


ture  marketing.  Thus  these  studies 
could  not  arrive  at  a  realistic  under- 
standing of  the-  monopolistic  pres- 
sures in  the  industry.  Since  they  also 
appeared  before  the  major  court  de- 
cisions, they  could  not  cover  many 
important  features  of  the  antitrust 
cases. 

Mr.  Conant's  volume,  however, 
includes  a  novel  and  intensive  anal- 
ysis of  the  effects  of  the  antitrust 
actions  on  market  structure  and  be- 
lavior.  One  chapter  is  a  case  study 
>f  the  Chicago  area,  showing  the 
impact  of  a  local  antitrust  decree 
>n  market  control,  marketing  poli- 
cies, prices,  and  revenues  of  exhibi- 
tors and  distributors.  Throughout, 
the  author  is  careful  to  describe  no- 
table features  of  relevant  court  cases 
in  detail,  and  he  takes  special  pains 
with  the  private  treble-damage  cases 
that  grew  out  of  the  Paramount  case. 

The  last  chapter  analyzes  and 
evaluates  the  effects  of  the  various 
decrees  governing  the  industry.  The 
author's  conclusions  are  of  funda- 
mental significance  for  the  question 
whether  public  intervention  through 
existing  law  can  restore  and  main- 
tain free  competition  in  our  present 
economic  system. 
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